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^ 5: C E E D I. N G S 
HORNING SESSION 

9:50 a.in. 

JUDGE FOLD: I call this meeting to order. 
Welcome Commissioners and guests who are here. 
I call upon Mr* Levine for a brief opening remark. 
MR. LEVINE: Very brief. 

Just that the Library of Congress has invited all 
of the Commission members to a reception this evening from 
5:30 to 7:30 in the Great Hall of the Library of Congress, as 
part of the Library's symposium on American Revolution which 
is going on today. « 

This is the fifth symposium in a series of maybe — 
the fifth and final symposium. 

That is in the Great Hall of the Library of Congress 

JUDGE FULD: At 5:3 0? 

MR. LEVINE: From 5:3 0 to 7:30. 

JUDGE FULD: We will be finished by that time. 

It is a pleasure to have Mr. V7yatt here. 

Do you wish to sit there / Mr. V7yatt? 

MR. vr^ATT: I moved up to the table, if that's all 
right/ so I can spread out some papers. 
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JUDGE FULD: Mr. Wyatt is President of EDUCOM. He 
comes to us with a somewhat different slant, I think, from 
the other v/itnesses who have been here. 

Mr. Wyatt. 

MR. WYATT: Thank you. Thank you very much for 
allowing me to come and talk v/ith you. 

I told some people earlier this morning that the 
first thing that popped into my mind when Mr. Levine called 
me about this activity was an article in SCIENCE magazine 
in v/hich Senator Muskie was quoted as saying he would like ^jj^ 
see more one-armed scientists; that is, that they all seem to 
come and testify relative to a proposition that on the or.;e 
hand it should be this way, and on the other hand it should 
be that way. 

I'm afraid I may fall somewhere in that category, 
but I v/ill try to make the views as separable as possible 
relative to this issue. 

Let me very briefly tell you what SDUCOM is. 

It is a consortium of colleges and universities ,ndri-^: 
prof it (viichig^in corp. founded in 1964 , around the proposition of| 
promoting collaboration of its members on the distribution 
and use of technological systems, in particular computer . 
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softv;are materials. 

Recently we have placed emphasis — recently being 
the last three years — on the development of a national 
computer netv;ork, this netv/ork principally being used for the 
distribution ^^or access to computer software materials, includi 



data as v;ell as computer programs, and v/e have a nucleus group 
of 22 colleges and universities, all of them relatively large 
institutions, who are in fact engaged over the five-year peri 
beginning last year to develop such a national net;>rork, and 
to conduct initial experiments in the use of this material, 
JUDGE FULD: They are scattered throughout the 

country? 

MR, V7YATT: Yes, indeed. The geographic distributio^ji 
is quite v.dde from the east to California, to the Southv;est 
and the Midv;est. 

I can list them although I — it would be 22 insti- 
tutions. I v/on't try unless you particularly would like that. 

I might say that the motivati'bn of this group is very 
much oriented to the user, and the use of material, but there 
is a very close connection to the supply side an well. 

A good deal of the materials that institutions have 
shared is not proprietary, has not been proprietary, and is 
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shared on an informal basis. 

However, since many of the people in institutions 
do publish in book form and the like^. and are rewarded by 
various protective mechanisms, we are now finding that the 
sharing of computer-based software material is very similar 
to the publishing, in the sense of books, of other instructional 
material. 

So wo are faced v/ith the issue of providing protec- 
tion on the one hand, and reward on the other toward the 
author, and to provide materials to colleges and universities 
at a price they can afford. 

Let me now address the specific questions that Mr. 
Levine addressed to me in order to try . and focus the discus-- 
s ion. and keep the time here within reason. 

If you have any specific questions that you would 
like to ask as I go, or after I finish, I v;ould welcome that. 

The first question has to do with should a computer • 
program be copyrightable/ patentable , or both/, and let me say"^' 
that I am not particularly optimistic about the use of a 
copyright as a significant means of software protection. ; ; 

Let me explain that a bit, relative to the question J 

. mm 

as I see it. ':t::'-?S^ 
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I see no reason to prevent the practice of copy- 
righting materials, if an author vv'ishes to do that, but I do 
not believe it v;ould afford the kind of protection that 
normally will be sought for computer program material. 

The problem basically is the requirement for full 
disclosure. The full disclosure of a computer program would 
in essence be the computer language listing, so-called, of the 
program. 

That kind of disclosure makes the concepts and ideas 
uced in computer program obvious to a person skilled in the 
I art. 

So that one is faced with the difficulty of the 
definition of copying, and the rev/ard for attempting to sur- 
mount v;hatever legalities there are associated with copying. 

In other words, in order to maintain the confiden- 
tiality of the computer program, a copyright v;ould require 
sufficient disclosure that a person skilled in. the art could 
very easily disguise the act of using the basic concepts and 
' ideas that are embodied in the program. 

That would include, for example, a rendering of the 
program by a human translation tlunt would not in any v;ay 
resemble the original computer program, and v;ould be very/ 

10 
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very difficult indeed, I would think; for even an expert to 
detect* 

If v;e compare that to the kind of protection that 
patents offer -- .and let me say. quickly that I am neither 
patent lawyer, nor a lawyer of any kind. 

I have a lay understanding of hov: the patent activit 
V7orks, and in essence the patent requires full disclosure, 
but for that full disclosure^ provides a limited monopoly for 
a period of years, and in effect is enforced in quite a 
different way than copyrights are. 

So it appears to me that as far as the potential 
for protection going to the basic question of whether a 
program should be copyrightable, if that question is raised 
for protecting the author's rights, then I think there are 
better options; tv7o options being patents. or the trade secret 
practice that is currently used. 

MR. NIMMER: May i ask a question? 

I think you may not be entirely accurate in terms of 
disclosure requirements on the copyright law, either the 
existing one or proposed one. 

There is a registration deposit requirement, but 
fundamentally, apart from getting* additional remedies under 

11 
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law, it only relates as a condition to free an infringement 
act unless you are going to sue somebody. 

Before that, as long as the v;ork is unpublished it 
has automatic protection under the new law, federal protection 
and under the present law there • s. a state lav; protection. 

That being the case, does that in any degree change 
your conclusion? 

MR. WYATT: If the protection afforded is in fact 
relatively complete protection, or complete protection in the 
sense of maintaining the secrecy of the material involved; 
then, yes, but if in fact there is public access to that 
material — 

What I aiTi saying is that once the basic computer 
program is disclosed, then the protection has in essence 
disappeared, in my viev;. 

MR...NIMMER: Well, unless and until one actually 
assumes that the only disclosure that need occur is the dis- ^ 
closure you v;ould have in matke ting the product, which would i 
be true if you would have copyright or you don't have copy- 
right, 

Onca ono brings an action, then it is necessary to 
deposit and register but, of course, in most cases the lai-irsui^: 
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never occvuT/ although they may* 

MR. V7YATT; You mean now? 
MR. NII-LMER; Yes. 
MR. l^TYATT: Well, I think — 

MR. NII4MER: In another area v/here copyright is 

clearly established for books, it is very rare to have an acti<f> 

J 

in v^hich one sues for infringement/ and yet, of course/ this 
is a potential. 

MR. W£ATT: V7ell/ let me get a bit further into 
the Question/ because on addressing the question/ for exciniple/ 
the copyright. 

At the present tirae there are nximerous occasions in 
v;hich a person includes a computer program in a book/ that 
book being copyrighted. 

The purpose there in disclosing the computer program 
in that v/ay is not to — and in most cases anyv/ay — is not 
to protect the computer program/ but to encourage people to 
pick it up cxnd use it/ because that is the only way that 
authors have now of publishing computer prograra raaterial freely 

So, it seems to me tliat the issue of protection is 
a critical one, and in order to develop an environiaent in '■^-''^ 
v/hich authors are encouraged to produce computer softv;arc/ 
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the protection is going to have to be substantial, and it 
seeras to ms/at least from what I read in the material / tliat 
either the patent or the trade secret practice nov; offers 
better protection than the copyright/ and/ in fact/ perhaps 
that should be the way that one depends on to protect the 
material substantially. 

So, in terms of the length of time that protection 
should be available/ that sort of thing/ I v;ould say that the 
patent statutes are a better precedent than trying to bend 
the copyright material to fit computer software. 

It seems to me, in terms of the current practice/ 
there are otiier v/ays to do that v/ithout bending a copyright 
act/ in which case a person could still protect prograju 
material in the traditional sense. 

There v/as an issue specifically related to- the pro- 
tection of computer software being limited to the right to 
make and vend copies, as opposed to use/ and let me spealc 
specifically to the use issue and/ in particular/ the EDUCOM ■ 
cictivity that is currently proceeding. 

Much of our activity in terms of publishing computer 
software will be done over a network in which a computer — 
a limited number of computers — will be accessed on a large, i| 
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scale remotely. 

So, in fact, it is not necessary to move the com- 
puter program. 

Moving computer prograras around from computer to 
computer is a very complex and expensive activity. 

It has inhibited the transfer of computer program 
material substantially among colleges and universities already 

So, in fact, the v/ay v/e see the future of the 
accessing of computer material over a computer netv/ork is 
that if, for example, a college or a university develops 
some material — data or software — that it v/ishes to shar0 
it can plug its computer into this netv/ork and people will 
use it remotely from, currently, most major cities in the 
country. 

This is possible. 

In the next decade it is likely that several hundred 
cities in the United States would provide such access and 
other points around the world would provide such access. 

So the protection of use of softv;are material is 

extremely important. 

In fact, in my view, it is necessary in order to 
provide any meaningful protection at all, and I don't belief 
that thore can be any exceptions to that and still afford 



15 



14 



adequate protection to the software developers. 

The definition of copying computer program is a 
very detailed one — v/hat constitutes copying — and, in fact/ 
computer programs/ as you undoubtedly already knoW/ appear 
on a number of different media tiiat/ in fact/ represent 
images of the same physical program, 

A computer program/ for example/ can be moved from 
printed sheet in image form to various electromagnetic media. 

It seems to v.\e, as far as the copyright is concerned 
that any mechanical movement or transliteration should be 
covered by the copyright, 

In fact/ the copyright should not be limited to the 
medium on |v:hich the computer program rests, 

jKo\7 the more difficult question deals though V7ith 
various fcLnns of translations of the computer program and/ in 
fact/ it is: possible to write programs t-^^^ translate other 
programs, \^ 

Hen^e/ the mechanical reproduction is not so mechani 
cal — the program does not appear tlie same after it has 
been translated. 

So there are degrees of this that I think are sig- 
nificantly important. 

16 
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If one is bent on disguising a copying of a computer 
program^ I v;ould say that it is relatively easy to do, either 
manually or by another computer progran\, 

Nov;, there's some lav/ associated v;ith copyright 
that I would bring into play here. 

The legalities — the literal legal translations 
I would leave to you. 

And tliat is that the law goes something like this: 
that if v;e take the Mona Lisa in the Louvre and V7e visualize 
an artist viho paints his rendition of the Mona Lisa, I underj^ 
stand that is not a violation of the copyright. 

V7hereas — 



MR. Nirii-iER: That is not correct. That is lav;, but 
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MR. LEVII-IE: Only because the Mona Lisa is probably 
in the public domain. 

MR.HIIil^IER: Right, but as far as the distinction 
you make in your paper between copying and photographing, 
assuming it is protected by copyright, there is no distinction 
at all . . 

The distinction is if the artist does liis own vcrsior 
ho may liavc a copyright of his own in whatever ho has paint<JI^I 
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but that is no defense as far as his being an infringer. 

MR. V7YATT: I guess the question / even though the 
example is bad, the question goes to the act of translation; 
that is, taking an idea or a concept gleaned from a copy- 
righted work and moving that into another computer program* 

MR. NIMi^R: But there are tv/o different questions: 
One, are you an infringer by reason of v/hat you 

copitid? 

other is, can yoa claim a new copyright from 

some tiling you edit? 

Those are separable questions. 

You may be an infringer because you copied more than 
just the abstract idea, as you v/culd if you were to take tlio 
Mona Lisa in any substance. 

That is a different question than v;hether you are 
saying copyright and adding something of your own to it, v/hich 
you could if you painted freehand, maybe, a>nd you might not 
be able to with a photograph. 

But in each case you are an infringer. 

MR. WYATT: My point is really this: that in a >; 
computer program my opinion is that it is going to be extreinei|| 
difficult to figure out whether it was really the Hona Lisa | 

18 
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or not, in effect, v/hen one is looking — 

MR. NIMMER: But, if I understand what you are 
saying, you are saying it is possible to copy the idea, the 
cenfc^rai concept, of the computer program, v/ithout copying 
the detailed manner of expression, so that one wouldn't 
necessarily knov/ there v/as a copy. 

But if all you are taking is the basic idea concept/ 
then maybe it is not an infringement at all under existing 
principles, and query v/hether it should be. 

MR. WYATT: If that is the ca^e, then v:hat I am 
saying — I believe what, you are isaying supports my argument 
and that is if the purpose of the copyright is to protect 
significant works in computer softv/are, then that being the 
case, the material will not be sufficiently protected to satis: 
most authors and most people v/ho would invest in program 
development. 

MR. Nir-LMER; The significance of the program is not 
the language used, "the manner of expression", even on a 
somev7hat abstracted level, but the basic concept of sequence 
of steps or whatever — 

MR. WYATT: In£:ofar as the kind of protection I thihJ 
that authors and developers of this materia], arc going to v/a^^^ 

19 
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— it's not the language — it's the — 

MR. NIMMER: If I understand you, your whole approacr 
is v;hich would be the most effective means of protection — 
v/hich body of law* 

MR. V7YATT: Yes. 

MR. NIMi^IER: This seems to assume that clearly some 
kind of protection is warranted and should be forthcoming^ 
and the question only is which is the most effective form. 

You don't think — am I correct in inferring that 
you don't feel that there is any case to be made against 
protection per se? 

MR. V7YATT:. I will certainly protect that proposi- 
tion because even though I am going to speak to the uso issues 
in just .a moment, I do not believe tliat authorship will be 
encouraged in the way that it should be for us to get quality 
materials into the computer software domain, uz'iless those 
materials can be very adequately protected, because they do = ■ 
represent a substantial investment, and, hence, an investment: ^ 
that in some way should be protected. 

MR. MILLER: Excuse me, I am Reeling very inhibited-T^; 
at the moment, and since there is a stenographer there/ I 
would just like to make it clear on the record that I was a '\:^: 




former member of EDUCOM in an officer capacity, from 1966 
to 1970, and in that capacity testified on behalf of EDUCOM 
in '67 ana '68 hearings in the Senate on the Copyright Bill 
on this issue, but I have had no relationship with EDUCOM 
since 197 0 . 

JUDGE FULD: You have matured since then? 

MR. MILLER: I have seen the error of my v;ays. 

MR. DIX: Mr. Chairman, may I pursue Mr. Wyatt just 
a little further on the question that Mr. Nimmer.was raisii^j| 

You said the encouragement of authorship requires 
protection. 

Is literally authorship or the encouragement of 
entrcpreneurship by groups, by companies, nov; being formed to 
provide this kind of softv;are service? 

MR. V7YATT: I am not sure it is important, but I 
think I am still puzzled at the idea of authorship applied to 
a computer program, since the author doesh"'"t act in a sense 
as an individual as v;e normally think of a literary author . - 
writing something and than selling it. 

There is very little of that in the computer busi^^^i^ 
ncss^ I understand. 

21 
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MR, DIX! Most writers of computer programs are 
wor}:ing on salary for soneone else, right? 

MR. V7yATT: I think I v;ould havo to disagree with ' ' 
that generalization/ but I think both cases are true. 

V7e do have companies that are making large invest*^ l 
ments in the entrepreneurial sense in what one vrould call f: 
computer software materials. 



Data bases ^.s — one would have to consider, at leas 
to some degree, software as a good example of that. 

V7e have lav; data bases that are being developed in. , 
a proprietary sense. 

MR. DIX: Is that really — I am. sorry, excuse me 
for interrupting, but I thought we here tried to separate 
those tv;o — they are two different things — the program ' 
from the base. 

MR. vnrATT; Well/ let me — I categorize it as a 
data base, but let me say that it is not just ther data becaiisel 
much of that data is in the public domain. '''-^"^-0!^ 

It is the manner of handling and presenting that^ .^^^^ ij^^^ 

~" - - ■ ,. '.^ : ' -o^^^ 

data to a person who^^^shes-to use it that is the sigiiiMqaht^ 

issue, and that" i's"^in"~falit the computer sof tware >-^-^--that"&^^^ 

, . . • ■ ' " [''■~T^^,y-x0^ 

manipulates the information — searched and, retrieves . 
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So there are corapanies and relatively largo enter- 
prises nov7 that have risked substantial aiuounts of laoney in 
such activities — data and tl\e so£t\7are that supports them, 
more particularly. 

But let rae deal vrith the first question: one of 
the things that v:e are finding, and v;e are trying to encourage, 
is that authors nov; v7ho are v/riting tev-thook material for the 
purposes of teaching ~ colleges and universities and tliat 
is raost close to me — have nov; come to believe that tliere 



is a body of material for v;hich the rjedagogy is improved if 
the material is presented in terms of a computer prograia 
computer softv/are — as opposed to a bool^c. 

A book is relatively passive. It conveys infor- 
mation, but is not necessarily interactive. 

You may be familiar with books that are written in : 
a manner called ."programmed instruction". 

These are materials where one goes through sequen-^ 
tially and a proposition is presented and the question is 

raised. ~~ ~ 

If your answor^xsiiu-J'A!' ,_then--go-to--paTje-407^but^^^^^^ 

if it's "E", go to page 50, and progresses through the --'m 

material, and these are published in book form. 
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It turns out that a coinputer is a much more effective 
device for that kind of pedagogical materials 

So v;e are finding authors v;ho wish to publish 
packages, in effect; these packages being a book accompanied 
by a computer program and, perhaps, other kinds of material 
video tapes, audio tapes — that is in fact available to 
students and to other teachers for teaching. 

So I think both exist, and in fact these authors 
would like an environment in which they aren't faced with a 
kind of decision that says, . "If I write it into a book, I can 
protect myself, but if I present it in terms of a computer 
algorithm, I can't," 

That's the issue that I'm trying to address; that 
we need the kind of protection that would make that distinctioA A 
disappear sufficiently to encourage authors to develop materiai;-' 
in the case where it is best for the pedagogy'' — the presenta- 
tion of material. 

MS. KARPATKIN: Those sorts of educational materials 
are on the market now, and have been for sometime. 

How are they protected nov;? - — 77 

MR. KYATT: Essentially by trade secret agreements; 
that is, those materials that arc felt to require protection /j* 
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that is, they don't mind v;hat I v;ill call "leakage'*, then they 
protect them with non-disclosure agreements/ and trade secret 
agreements, 

MS. KARPATKIN: Have those been effective to provide 
\:ne protection that is necessary? 

MR. WATT: They seem to be, in my limited experienc 

v/ith them. 

It is not completely clear that they don't inhibit 
in some v/ays distribution. 

For example/ I don't know of a book publisher rig; 
now that v;ill encourage an author to develop a computer 
program as an adjunct to a book. 

I know of several that will discourage authors from 
doing that. 

On the other hand there are — 

MS. KARPATKIN: Is that because of the protection : 
situation/ though, or because the market is not as good as 
it used to be for that kind of material? 

MR. WYATT: I would conclude it ' s the former axid 5, 

■ ■■ . ..,)\ 

not the latter. '''^^-^^ 

I think the market is growing. I don't think the 
market is diminishing. I think it's an 



undeveloped market;;3j^g|^ 
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In the case v/herc we have the computer networking — 
if we can visualize a computer network existing/ then a 
trade secret agreement is relatively easy to enforce , because 
that implies that given implementation of this software on 
one computer/ a very wide distribution can be made of the 
material at zero risk. 

That is, you don*t have to disclose the program in : 
any way in order for a person to use it* 

So it's conceivable that that kind of protection 
would be sufficient/ particularly for a network application. 

MR. MILLER: At the risk of being redundant/ I think 
it is important that we distinguish the kind of material that 
Joe is now talking about/ from the kind of material that the 
people yesterday v;ere talking about, J, 

Otherv7ise/ we are likely to get ourselves into a .;: 

box . ^ ; 

Joe is talking about educational materials in v;hich^ 
the verbal content is, very important/ in contrast to the pure:.| 
software programming that the CBEMA people v;ere talking aboutl 



yesterday / in v/hich the verbal content is meaningless. - '\/-W, 
v:hat Joe in talking about is an integrated package .^^ 
of material v/hich has a series of v/ritten instructions, thaVVj^;|l 
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flash on the screen and talk to. the student, just the way 
a book talks to a student, at vzhich point the student responds 
to what the screen is saying to that student. 

The machine, through classic programming, takes the 
student's response and refers to a pure program, which then 
causes the machine to go through certain operations internal, 
to wit, to flash the next batch of material on the screen, 
which may be another question, it may be a little essay, it 
may be a dredging up of a block of material from the public 
domain as in the law environment, a case. ^ 

So you are really talking in this context about pure' 
machine language programming, V7hich is controlling the sequence! 
and content of v:hat is flashing on the screen, and v/hat is 
flashing on the screen, v:hich itself may be originally created 
material by the author in the form of q^wtions and essays, 
or it may be public domain material, in terms of raw material;! 
of the subject or discipline being studied, like case material 
or statutes . 

Nov; the level of protection that v;e have got to 
think about may be radically different in terms of the origiha^ 
v;ritton material by the author^ 



the public domain material which is being compilec^|g| 
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and hung on the questions and originally written essays, and 
the machine's softv/are that is controlling the sequence of 
the flashes on the screen, and is controlling the interaction 
between the student and tlie data base. 

Now, the CBEMA people yesterday v;ere only talking 
about that third category of prograipjning . 

In terms of the first tv;o categories, namely, the 
original written material by the scholar or author, that is 
no different from the classic textbook and should receive, I 
v/ould think, exactly the same copyright protection that has 
historically been given the book. 

In terms of the raw material — the public domain 
material — offered, i.e., cases and statutes, the only kind 
of copyright protection in that would be in the compilation,. 

Now, when we talk about softv;are, if you viev; soft-- 
ware in terms of the CBEMA presentation, that's roughly mono- ; 
lithic, but nov7 that we are .talking about interactive teaching-: 
and combined softv;are data packages, that's a different story >^ 
and the case for classic copyright protection is infinitely ^i^; 
stronger, at least with regard to the first two levels of the:|| 
material. 

MR. DIX: V7ould I be right in assuming, though, . tiia:Sj| 

• ■^•.^ ■:";Sti 
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the program in the literal sense — the computer program — 
that is used in programmed instruction, is relatively simple 
in viewing the whole span of computer programming? 

MR. WYATT: No, I don't think you can assume that. 
MR, DIX: I had assurted that it would be yes, no, 
right, v/rong; fairly simple • 

. MR. VTYATT: No • It can be. In fact, most of them 
I am familiar with are much more complex than that. 

I v/asn't here yesterday, but I don't disagree at aliS 
In fact, I agree with what you said. 

MR. LEVINE: In those situations, are the pure pro- V; 
grams that v;e are talking about — the CBEMA program and the v 
program that manipulates the literary material in the educa- S 
tion — they are different in kind, or is^the data that the : r^^ 
program is manipulating, that is different? 

MR. MILLER; Joe certainly knows infinitely more ^^^^ -^^^ 
about this than I, because I haven't been in the ins true tiona]| 
programming business since I left EDUCOM. ' ■ 

My guess is that we are reaching a point where thc'|^ 

■■ ^^^i^'^^'SM 

inter-rclationship between the control mechanism and the , S^^lv^ 
literary content is indistinguishable; where it. is very dlii^5j^ 
cult to separate out what is a machine command and what^ijus^la 
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literary display. 

But that doesn't necessarily mean that you couldn't 
look at the educational package and say, "At this level you 
get protection X, at this level you get protection Y, and 
at this level you get no protection"; that the next educa- . ..... 

tional packager could come along and take the control mechanis}n 
and not the literary content. 

MR. VJYATT: That distinction would be very difficult 

to make. 

In fact, if one looked at the embodiment of the 
material in the form of, say, a listing of the "Computer 
Programs", and computer programs are usually defined to mean 
both instructions and data that contain both, I think it would 
be very difficult to make that distinction. 

MR. ChRY: V7ould all that be on one particular 
tape, or have you got several programs that interact? 

MR. WYATT: It might be either one, that is, these 
things — some of them are modules of material, and some of 
them are single packages of material, and, in fact, if you 
were to try to control one and not conti'ol the other, it would, 
be relatively simple for a person to move bcick and forth. 

So. I think you have to consider the issue as if it 
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were both, 

VJell, let me speak to another question that v/as 
raised; and that was the monopolistic aspects "of materials • 

I think — here is one that is rather difficult 
for me to deal with, but let me just try, in a very lay fashio^i 

It V70uld seem to me that if one could deal with a 
question of what of the prior art is in the public domain, 
that is, a set of rules that were established henceforth, 
that the monopolistic problem might not result any more in 
computer softv;are than it does in others, 

Hoi'/ever, looking back on computer softv;are materials 
I think authorship is going to be very difficult to determine 

for some of this material, that is, origins — prior art 

in the sense of patents, and so the significant issue there, 
I think, is one of making that determination. 

In the early days of computer programming, and com- 
puter science, there v/as very little proprietary about soft-^ .: 
ware materials, and, in fact, many of the computer manufac- | 
turers now consider proprietary certain materials that were ''M 
actually developed by a group of scholars and users over a 
period of years, that is, the concepts were in fact developqjj^ 
elsewhere. 




So, in fact, if one v;ere allov/ed to suddenly at this 
point in tine copyright or patent a large body of v;ork that 
embodied concepts and ideas that v;ere very generalized, I 
would think that might have a laonopolistic effect. 

IIov;ever, if one could make some declaration of prior 
art in the public domain, and set up a set of rules by which 
people could live henceforth, I suspect the monopolistic 
problem might not be so large • 

Now, let me address a question, 

I have been talking a good deal about the supply 
side of this issue, and I guess the reason I am is because, 
as I said earlier, I think the supply side has to provide 
some sort of rev/ard structure, or v;e v/ill not get the kind 
of quality material v/e might otherwise get. 

Let me talk briefly about the use side. * 

One of the major concerns in higher education these 
days is cost. Expenses are rising rapidly, and in particular ^ 
the use of printed materials is rising exceptionally rapidly • 

If one looks at the compound growth rate of library 
budgets these days, double digits is the rule and not the 
exception. 

Hence, it is a matter of saying on the one hand that 
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computer program materials may be expensive* However, one 
can't assame that traditional printed materials are not expen- 
sive. They are expensive and they are getting more expensive. 

One of the things that we have looked at relatively 
carefully in a very preliminary v/ay, that is, we don't have { 
a lot of hard data, but vjq do have some informal conversation"- 
and, in essence, verbal agreements with authors who are pre- : 
paring and have prepared materials for distribution on the 
computer netv;ork, and v/e found that the royalty structure, 
that is, the percent or portion of the cost that would be p^^ 
to the author for the rights to the material, is a very small 



portion of the total cost. 

For example, these days, it is possible for a studen|| 
on a computer netv/ork to sit in California and use a computer *v 
in iMinnesota at a total cost of around $4 per hour; that is, • Si 
per hour of sitting at the terminal. v'S 

In many other places that cost is quite a bit higher^ 
principally because of the communications charge involved .^^ -^^^ 
However , that is improving ♦ 



The portion of that^that several authors seem to ; 
be willing to accept as a royalty is loss than 5 percent, 
around 5 percent or less. ; ^.^^v^^^^ 
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And I think that is a price that 1, for one, v;ould 
be willing to pay in order to encourage more authorship of 
quality materials, and I do not think it would prohibit at 
that level the distribution and use of this material in 
higher education, particularly when one looks at the alter- 
natives. 

There are several other questions that I think are' 
probably smaller issues. 

The question on reliance on restrictive licensing 
arrangements based on trade secrecy — I want to get back to 
that one more time, because I think in a netv/orking environ- 
ment the latter kind of material that Mr, Miller defined/ 
that is, the program algoritlims themselves, that in fact is 
a currently used and relatively adequate mechanism for the 
current technology. 

Having said that, if v;e look at the newer technolo- 
gies, that is, the micro-computers, and the mini. -computers 
that are distributed about and, in fact, I am sure all of you 
have seen tlie boom in the hand-held calculator activity , and. 
what in effect you have is a micro-computer that can be 
carried around and is battery operated, 

I suspect that there will be some material that 
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will be published in that form, although I don't knov: what 
size the body of material v/ould be and, in effect, it might 
be that that v:ill be patentable. 

If it is embodied in a piece of hardware, my guess 
is that probably it could be successfully argued that it would 
come under the patent arrangement, although I doubt if that 
is the best way to do it. 

The restrictive licensing arrangement would be 
very • difficult to enforce, I would im.agine, and there would 
be more leakage than there would be in a computer network v;her^ 
the holding is highly centralized, 

So I do want to bring up the fluid nature of com- 
puter -softv/are and its embodiment in use; that fluid nature 
being variable as a function of technology and hov; it works. """^ 
A couple of other issues before I let you ask 

questions freely, if you v/ant to. 

There v;as a question oh hov; the copyright notice 
be affixed . 

In terms of a computer program, that is, embodied 
in a magnetic tape or some physical device, that's fairly 
straightforv/ard. . , . 



However, notifying an individual that the copyriglTt!^| 

' • • - ■ • •...!■ ...■■•. a/vj.; 
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exists v/ill require soine programniing itself in some cases, 
and standardizing on that is — depending on v;hat level of 
detail you go into standardization, is not going to be very 
easy, because the standardization in the industry itself is. — ■ 
the non-standardization is rampant, that is, computer manu- 
facturers — their systems are not compatible, their instruc- 
tion sets, are not the same, and so I think you are going to 
have to operate at a higher level of specification than trying 
to get dovm to the insides of a computer system • 

VJhether you can do that, and still have a standard..^ 
means of dealing with the problem, I am not sure. 

Registration of copies of programs — I don't see 
that as a major problem. 

It seems to me that the registration problem --"^ l 
think the Library of Congress probably. already deals, with most 
of the media that could be used or would be used for computer : 

programming* 

On the question of what should be deposited, computeil 
programs consist of a number of different parts and embodimentj;| 
that is, the program listing itself, flow charts, and the likej 
and it v;ould seem to rao that an author should be free to- 
copyright whichever of those pieces the author wishes, or alSp 




of them individually. 

But trying to set a standard that one must provide 
flov7 charts, listings, et cetera, et cetera, would be a 
difficult thing and probably unnecessary since the actual 
embodiment of the program is involved with a detailed com- 
puter language representation. 

The changes that I have suggested, I am not sure 
that they are easy to enumerate, but in terms of Sif fee ting 
the proprietors and users of softv;are products, it seems to 
me that it is within — if one considers the combined prote^ 
tion possible in the way v;e have described, I mean the copy- 
right possibilities, the restrictive licensing arrangements, 
and possibly patents, that the changes tliat would be e^ffected 
would be that v:e would provide an improved, rewarding structur^^ 
for the proprietors — the developers of the materials — 
without necessarily upsetting the user environment to the 
extent that one v;ould be restricted, or financially encumbered? 
in using the material, . 

If anything, right now, since we don/t have I 
believe a good mechanism for protecting the work of authors 
and developers, wfe may be Inhibiting — I believe we are '^---'^ 



inhibiting the supply of quality materials; that are reprosi^nte^ 



in coraputer sot;t^<^rc« 

JUDGU F^LD: You mean you don't get the protection 
you want from th^ trade secret agreement? 

MR. WyATi*. Well, 1 think that up until nov; one does 
not go through th^ fuss and bother of the trade secret agree- 
ment except for relatively large things. 

Once yo'^ do that, I think the protection is quite 

good. 

But, I think there is a body of material for v/hich 
a parson does not V;ish to go through that level of activity — 
it is not an ine:<pQnsive process — that v7ould be valuable 
to each student. 

MR. NlMMIiR: Speaking to your last point, namely, 
that user inter^ats v/ould not be seriously affected by increas<:d 
protection/ that apparently has been the viev; of everyone 
v?ho testified i>c^fo:ce us. ; 

I thoiAght if anyone might take the contrary viev7, - "I 
it vrauld be yoti% t 

— • :-;-.'/4- 

Is thOir^ any organised or otherv;ise body of oninion "^i 
that disagrees with that conclusion that you are av;are of? • \^:| 

: .■..'It; 

MR. v/YaO^'T: Well, let me say that the conclusion \ 

' iM 

assumes a couple o£ thlngn. ' . : 
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One of those things is that v/e v;ill not have an 
uncontrollable monopolistic situation that would allov; a 
person to price materials to an inhibiting point. 

On the other hand, the investment required to develop' 
quality materials is such that v/hat we are going to have to 
have is a mechanism by which the market can be increased in 
size, and, that is, that the fixed costs of this kind of 
materials is very high, and usually the prices of these things 
as they are related to costs are determined by taking the 
costs and dividing them by the potential nuraber of users • 

V7hat I am saying nov; is that the number of users 
is restricted, and that a college or university cannot afford 
to use a lot of the materials that are available now under 
the current scheme of things because of the distribution 
mechanism. 

V7e think netv;orking can improve that distribution 

mechanism • 

Hovrever, unless there is a monopolistic activity 
involved, the prices should come down; that is, given a 
distribution mechanism and the kind of potential that we arc 
talking about, I don't think that it's automatically truo t 



the users v;ill suffer* ''^^^■'''^^^ 
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It seems to mc that a viable market will be created; 
a competitive one. 

JUDGE PULD: Mr. Miller. 

MR. MILLER: Joe, I guess I should call you Mr. 

V7yatt, but it is rather difficult. 

This is going to be a long question: 

You operate a:nctv/ork, and you have got people 

producing materials for your netv/ork . Let's take our mutual 

friend, Roger Parr of the University of Minnesota 

Lav; School. 

He produces machine-based programmed material for 
a course in civil procedure, and you v/ant him to produce that 
material, put it on your network, make it available at as many: 
universities that tie into your network as possible. - 

You are going to pay Roger — hypothetical — five 
percent of the revenues you get for the tie-on time between 
a member and EDUCOM. ^ 

You are in a closed environment in that sense. i'-y^^^ 

If I tie on from Cambridge and my students use up 
ten hours, and you are charging $40 an hour, Harvard will 
pay KDUCOM $4 00, and Roger will get what — $20, something ;/H 



like that? 
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Nov/, to the extent Roger is putting together his 
own freely written material in the form of little essays 
and questions, and provocative thoughts, compiling public 
domain cases and statutes, there is no doubt in my mind that 
he can get a copyright for that, or EDUCOM can get a copyright 
for that, and it vrould be a copyright that is really no 
different in kind than the copyright I have on my civil 
procedure cases. 

So what are the risks, what additional protection 
is it that EDUCOiM wants? 

The risk , it seeras to me, is that if I tie on 
from Cambridge for this packaged material, th=in I can do one 
of three things to your detriment: 

I can drain it off and put it on my ov;n computer 
in Cambridge, and run it for my ovm computer in Cambridge, 
off your network and never pay you a penny. That is risk number' 
one . 

Risk number two is that I can drain it off and I can 
give it to my colleague at SyirA?:a*$S U,, v;ho is not on the 
KDUCOI^ network, and ho uses it completely off the netv;ork 
v/ithout paying EDUCOM a penny. 

Or, I can take Ilogor'j; material and redo it to my 
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ovm satisfaction; I can modify it, I can alter it, I can 
adopt it to my ov.oi particular needs. 

And^ then v/e'got a real hassle as to v^hether it's 
Roger *s material or my material/ or our material and God knows 
v;ho gets what percentage "^r any of them. 

The first risk — that I drain it off and use it 
on my ovm compudbat' stjsteY-.x , it seems to me is a matter of 
contract between Harvard University and EDUCOM; that gives 
you protection against my doing it. 

That I drain it off and give it to a friend at Sjnracus^ 
who is off your network/ is also a matter of my 
breaching our contract/ and you can come against me and on 
some developing theory you can go against Syracuse. 

That I completely re-arrange and re-adopt Roger's 
material/ so that it's either pai*tially or completely unrecog- 
nizable as Roger's material/ it seems to me is a matter that 
is internal to the EDUCOM netv:ork/ and not a fit subject for 
federal monopoly statutes. 

NoW/ I am trying to figure out — I am honestly 
trying to figure out where your real external risks arc that 
aren't covered by existing law. ^ 

MR. KIMMrR; Arthur / I didn't understand your lasti^i 
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part about it being an inter-EDUCOM netv/ork. 

MR, MILLEPw: It seeias to me that one of the things 
P^DUCOM not only should be thinking about but should be pro- 
moting and encouraging. is that educators around the country 
are taking the pool of programmed material and massaging it, 
and developing secondary and tertiary transformations of the 
material, and that could be done by contract relationships 
v/ithin the EDUCOM netv/ork that in effect permitted EDUCOM 
to make agreements so that Roger and I share whatever use is 
made of my adoption of Roger's material at the Yale Law School 
MR, NIMMER: But, suppose you say, "Look, true, r 
got the fundamental idea from Roger, but that's all; the rest 
is mine and I don't v/ant to pay for that idea, and I'm not 
going to contract to pay for that idea"? 

MR, MILLER: Then wo may have a federal copyright | 
problem because that is like my making an unauthorized motion i 
picture of GONE WITH THE WIND. :| 

My own view is that in something like the EDUCOM 
netv:ork, it v:ould be extraordinarily counter-productive for 
them to say to each and every educational institution, "You 

'■■■-■mi 

can't modify the material that we have put on the line to ypui;!? 

Tliat's ahti --intellectual in its own curious way/slj 
but I don't want to get into that. 
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I would like to hear Joe react to v;hat — am I 
missing any risks? 

MR. WYATT: I don*t think that you are. In fact/ 
I'm not calling for new legislation. 

It seems to me that if the new copyright act, as it 
appears to do, adequately covers the new kind of technology 
that has come along — copying technology and the like. — that 
v;e are probably adequately covered. 

MR. MILLER: For risks one and tv;o? 
MR. V7YATT; For risks one and two. 
On risk three, I have a good deal of difficulty 
seeing any difference betv;een that and many, many other 
analogies, that is, we would like to encourage in some cases 
individual teachers adding to material. 

In fact, the body of a^iaterial that v:c now see in 
use is not nearly as useful unless it does allov; that, as a 
professor v;ill take a book and assign a student to read one 
chapter, but not read other chapters and make up, in effect, - 
pieces of material. 

Some of the material that is distributed in the ? 
health sciences ha^ liad limited use until the capaliility was):'; 
authorijccd and worked out for individual teachers to add to ; i; 



tlie basic material, sometimeG substantially/ sorae times not 
substantially. 

But I think those things can be V7orked out, and I 
don't v;e do not feel constrained, I think it is fair to 
say, in any one of these three areas. 

MR. LEVIKE: The situation you posited assumes the 
situation in which there is a contractual relationship betv;een 
the sender — the author and the receiver, but is the day 
not coning in v/hich the material is going to be sent to people 
other than those in a direct contractual relationship v/ith 
transmitter, such as the v/ay we nov; receive television program^ 
off our receivers? 

I ask that and at that point you v/ould not have 
the contractual protection • 

MR. VvYATT: Well, the kind of activity we are 
envisioning in this particular discussion is a teaching-^interi 
action and a teaching environment. ' 

The kind of market you are talking about — the ^ 
mass distribution of materials — as one gets further and viil 
further into the size of the marketplace, it seems to me thatii 
one weighs the risk of, in essence^ developing a body of 
material that is distributed without such agreement. ■'[. 
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For example/ the practice of taping phonograph 
records, or the like, is a matter of some leakage in that 
market that people have protection against and the like, but 
it still occurs, 

I don't see that kind of market for computer pro- 
gramraing material at the present time, although it is con- 
ceivable that it would develop. 

MR. LACY: Mr. Chairman? 

JUDGE FULD: Yes. 

MR. LACY: I wonder if it is a presumption that 
Mr. Miller and Mr. V7yatt are sharing that the existing copy- 
right law or the lav; as it would be embodied in S-22, as 
enacted, takes care of the problem; resting I guess, on the 
assuniptions that the progreira^in the pure sense that CBEMA was 
talking about yesterday, and the specific factual and literary 
content of the material being taught are so integrated that : 
the traditional copyright protection on the latter extends 
itself in practice to the foanner, and you haven •t got any 

risk of pure programming existing v/ithout adequate protection;: 

■■■■■'I'cf' 

But, if it should be, or became possible — this ■ 
is a highly hypothetical case — to develoi> a program, let's i;;^ 
say for the use in sociology classes, in analyzing the social|| 
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problems of a corrjr.unity which v/ould exist, just as an abstract 
prograiU/ and a professor in a particular school v/ould relate 
that input of a body of facts about that particular community 
— it's population, makeup, and so on, in quite the same way 
that a department store may buy a program to deal with accounts; 
receivable and then put in that program the payments received 
from that. 

If there did exist such a situation, v;e might have 
the kind of problem about protecting that abstract program 
and adecmacies of the la\7 that we have now in some of these 
things . 

So, I think the peculiar situation in most pedago- 
gical programs should obscure the fact that there may remain 
a problem about the kinds of programs being talked about 
yesterday. 

MR. aMILLER: Absolutely. 

MR. DIX: May I just pursue this a second? 

EDUCOM, I believe, is interested not only in peda- 
gogical kinds of things, but in the more functional kinds of 
computer uses in its member universities — accounting routines 



registrar's offico use routines, and so forth. 

7vrc you o>:chc\nging and shciring software in this ardstl 
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among niciabers? 

iMR. V7YATT: We have not been, and still aren't 
really very much involved in that activity • 

Our work goes principally to research and instruc- 
tion. 

There is beginning to be some activity in planning 
models, and that sort of thing, but there are other organiza- 
tions that do that much more so than v/e do. 

MR. DIX: I was hoping that you might speak to that 
kind of software clearly as a consumer, you see, in that sense 

V7e haven't, again, had enough testimony it seems to 
mo from users of that kind of software material and what 
effect it V7ould have on the users if a higher degree of pro tec 
tion v;ere granted. 

MR. V7YATT: VZell , if you don't mind, I will speak 
to it, possibly slightly outside the EDUCOM context, but in 
other activities that I am concerned with, principally univer-- 
sity administration for the last several years. 

Universities, although they have some unique problem^ 
are very similar to other kinds of businesses. 

For example, in accounts receivable sirdlaritics 
are significant. 
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In the case of registration, not many businesses 
have an analog, but a lot of universities do. 

Now for many years universities had in fact 
restricted the exchange of computer program materials. For 
some reason each institution developed its ovm computer 
programs to do its functions. 

In recent times, companies have formed, and are 
operating successfully/ to deal with the university and 
college market for administrative kinds of programs. 

There is a company that specializes in registrati^jj^ 
systems, and it has successfully sold registration systems ^ ' 
on a proprietary basis. 

Essentially the trade secrecy provision is used 
and, similarly, for accounting and those kinds of materials. 

So there is developing a viable industry of that 
sort. It is based essentially on the trade secrecy arrangemenl;! 
and my opinion is that the copyriglit patent trade secrecy 
arrangement is not inhibiting that industry. 

KR. LACY: Do they in fact sell or do they lease 
to the schools? 

MR. KYATT: Both arrangements are made. 



Tlie lease, or tJic functional equivalent of the lease? 
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is more populcir because these things continue to evolve, that 
is, the university's requirements change. 

For example, stuclent support progrcons change a lot, 
and so there is a requirement to modify the systems from time 
to time, and usually an institution v;ill either buy with a 



maintenance arrangement, v;hich means that the supplying company! 



provides the ability to change the product. 

That is limited to who can change it, or it is 
leased with a certain allowance for that kind of change and 
maintenance. 

MR. PERLE: I am a little confused here about this 
marriage of programs and data. 

In your written representation you refer to computer 
program materials. 

From what I gather you are talking about a combina- 
tion of v/hat v;e laymen call data input and instructions to the 
machine for a computer program, and you said before that there 
is an identity being created, or yoii can't separate out the 
two • 

Could you explain that to me a little more? 
In what v:ay do your teaching materials your ; 
research materials and stuff — that I sit at a console in '">:■'•. 
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California and can call up from a data bank in Michigan? 

Hov/ does it work and where is the difference bctv;een 
the data and the program? 

MR. VTYATT: Well, the argument is that the differenc 
is very difficult to define. 

That particular — just to take an example, that 
particular body of material v/e v/ere discussing includes normal ji 
verbal material/ that is, printed material that would raise 
a question that you v/ould read off the screen. 

But, in order to present that material on the screen 
that data is manipulated by a computer program that handles 
it and that is an integral part of it; that is, the two are 
virtually inseparable. 

They can be made somewhat inseparable by taking a 
program that is a generalized manipulator of such material. 

MR. PERLE: I will give you a specific example: 
Pick whatever field you want, and I am a student. 
V7hat would I do v/ith the machine? 
VJhat v;ould the machine do for me? 



-■■mm 



of thing. 



Take the simple procedure/ if you would; that ^ort^M 

■■^■-:s:i,y'm 

MR. wyATT: Well/ in the case of some of the rdtj|^ 

■ ■■ ■■■ . ■ ,■ .■ ■ ■ . 
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materials, if We v;e are in a group of lawyers here, and 
I am not a IciwyejT/ so I will have to disqualify myself from 
that, but — 

MR. PEpJ^S: Any field you want to. 

MR. VTy^T^: — but in these cases, ti'pically a 
student iieads a c^hb in the traditional sense and — 

MR<, PEpXEl: At the screen? At the tube? 

MR. Wv;vT?x^: Partially in a case hook ^nd partially 
at the tube, b^ca^^e the student is then pu-i: into a role- 
playing situation Where in fact the student plays the role of 
the judge in tho o^se i and on the tube comes up a particular 
question, or pron^^^ncements by the plaintiff, for example, 
and the defendaj^t On the tube — nov;, this is coming up — 
the plaintiff mei)ce5 a statement, the defendant makes an objec- 
tion, and then tb^ computer says, "You are the judge. Do 
you sustain it or tiot? Yes or no." 

The stu^^nt then replies in yes or no, and depending 
on that responS(s the computer program that is involved with : 
this data makes e^^tirely a different reaction one way or the 
other . 

in fact/ what you are looking at is a very complex 
tree i;tructurc of <ictivitxes that involve logic and programsf 
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as well as data integratedly tied together, so that depending 
on the ansv/cr you give — yes, you sustain the objection, no, 
you don't — the algorithmic portion of the progran begins 
to take a dif f erent paith . 

That's an illustration • 

MS. WILCOX: Maybe I can put it in even a simpler 

context: 

School children in the second and third grades are 
taught mathematics, and the program will ask them to add one 
plus one, and they v/ill sit dovm at a computer and you can 
actually see them do this. 

It will ask "What is one plus one?" 

If they say, "Tv:o"/ then the program v/ill tell them 
to maybe find out V7hat two plus four is, but if they give a 
v^rong ansv/er, then they v;ill have to go back and they will 
probably tell them that on the one hand here is one apple, 
plus tv:o apples, so they will progressively go through addi- 
tion and subtraction, multiplication at their ovm speed. 

Then, they will get into fractions, and decimals, 
but the computer can determine at v/hat speed to go by the^ ^ : 
ability of the student, and that v/ould be quite different from| 
cay you were vritxng a program to take care of accounts ^ ^ - v ;^^^ 
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receivable. 

Does that help? 

MR. PERLE: Okay. It helps at least to what I 
really want to get to • 

Somebody decides that we need a second level of 
an arthraetic program for use by students in a computer, and 
that means that someone has to input, or arrange, or write, 
or something, the pedagogical materials — the two plus two — 
and figure out whether the ansv^/^r is four or five. 

Then someone else, or maybe the same person, has to 
figure out how the machine reacts to a right ansv/er and a 
v;rong ansv;er. 

I am v/ondering whether there can be a distinction 
dravm between the information, the answer, and the instruction^j: ; 
to the manual that flow from the answer by the people v;ho 
create them2 

You see, v;hat I see almost from an analogy in this 
situation is the textbook, the workbook and the teacher's 
manual, and I v;onder if the instructions in the machine are 
in the teacher's manual, or is that far too simplistic an . 
analogy? 

You see, yesterday there seemed to be some sort of 
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feeling that naybc computer prograr.s, as such, needed pro-* 
tection, but then maybe not within copyright; maybe so, maybe 
not/ at least there v/as a question. 

Most of us traditional copyright people have alv/ays 
thought that the content of teaching materials in the old 
sense — the old textbook-blackboard sense — that that infor- 
r;ation v;as copyrighted material. 

Nov; you are saying that v;e have to approach this 
somewhat differently. 

Is there any v;ay of validly preserving a distinct^^ 
hetween what we would call the "literary input", the old 
copyx'ight input in the old sense, and the teacher's manual 
or instructions to the machine or what have you? 

Is there a distinction? 

MR. VJYATT: It's going to be extremely difficult 
for several reasons, and one that pops into my mind — I 
think there can be the kind of division or the development 
of the material that Arthur drew a moment ago, v/hen you get V: 
to the embodiment of that and the definition of what is a J 
computer progrcim, what is data and that sort of thing let 
me give you an illustration of how some of these things v;o:^y 



You SCO, computer language is sort of stacked on 



top of one another, that is, in order to have a computer 
language you have to v;rite a program called a '^compiler" in 
another computer language, ancV so they are nested several 
layers deep. 

With a teacher, for example, developing a course 
of the type that was described ^ that teacher in some cases 
v/ill be directly using vmat is called an "author language" . 

That "author language" is akin to prograiiuning , that 
is, as the teacher does v/ork in this material that is very 
much akin to prograr^uaing , and I v;ould have a very difficult 
time trying to distinguish that kind of act from the act 
that a scientific programmer does v/hen writing programs in 
FORTRAN, 

On the other hand, the material content can be 
gleaned from n n^i-'^ber of sources, 

MR. PS RLE r Mciybe it v/ould help me if you v;ould 
tell me hov; this v;hole teaching schmear gets involved. 

I mean/ I'm the educator and you arc the computer 
expert and the judge 3ias said, "Okav/ come u^^ v;ith a second 
year ciritfeActic progrtin" — a program in the teaching sense. 

VJho docs v;luit? 

V7hat do I do, and what do«s sonicbody else do? 



i 



55 



Hov7 does , this thing get into that status v/hcre it 
can be used by the team who teaches? 

MR. V'YATT: Ivell , the scenario of the situation I 
am trying to drav/ for you is if you are the person v;ho is 
developing the material, you should — 

MR. PERLE: The educational material? 

MR. V7YATT: The educational material. 

You v/ould go about to design a pedagogical program 
that would deliver the kind of material you v/ished, so the 
student gets the kind of- response you want for them to develop 
their knov;ledge of the body of the material. 

Having conceived of a plan to do that, you begin 
to develop some illustrations and examples and the like, and 
then at some point dovm the line you face a choice. 

You can say, "I can write some of this material 
dovm in a book" — that's passive; it's delivery. A person 
sits dovm and reads it and attempts to understand it. 

I miglit v/ish to take some of that material and 
incorporate it into one of the computer assisted instruction 
systems that are available in places, EDUCOM, computer manu- 
facturers, v;]icitever . 

Then you engage in the activity of developing corWK^ 
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portions of that material and embodying them as computer 
materials — programs, data and the like — as I think I callel 
a moment ago a "package" v/ith which the student is supposed 
to interact. 

So, in many ways you have simply extended the way 
that an author can present his material to students; 

MR, MILLER: Joe, I did one of these things. It 
seems like a light year ago. 

This is the way I did it: 

I decided that there v/as a block of my first year 
procedure course I could teach by tutox^ial — machine-based 
tutorial — more effectively than using class time and, as 
/J iC5 has pointed out, allov; each student to move through 
the material at his or her own pace. 

What I did was sit down and I v/rote the tree, as 
Joe remarked before. 

What I said was, "Okay, I want to teach pretrial 
motions — motions to dismiss, summary judgment motions 
v;}iat do I need? I need a hypothetical complaint." 

So I wrote a complaint • - 

J. 

"I need n I'ody of case lav: that the student could 
have access to", so I identified 15 cases, and the Federal 
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Rules applicable to pretrial motion practice. 

Then, as Joe said, I started to write a series of 
questions just as if I v/ere in class. 

I assumed that the student had read the complaint^ 
maybe had read the cases, and I said, "My first question in 
effect is this: Is paragraph three defective for failure 
to state a claim upon which relief might be granted?" 

I started building a tree. I started ansv/ering in 
terms of every conceivable ansv/er that the student could 
give — yes, no. 

Then my next question: "Under what Rule is it ^ I 

I 

defective — - 12(b) (5) , 12(c) (6)?" 1 

I 

Under each answer that a student could give, I then 
in effect v;rote the next question, assuming that the student 
had given this ans^-zer. 

Now, if a student had given a v;rong answer, I built ' 
a loop — tutorial loop — forcing the student back through 
material that would educate the student and bring that 
student to a position where he or she could then write the 
right ansv.-er, the last question in effect being the same 
question that the student had erred, back into the mainstreamii| 



Mow, whon I had built this enormous tree, and not » 
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every piece of that I believe is copyrighted because it v;as 
all in my o\<n language, and the ra;7 public domain material 
I had used I had compiled, so I v7ould have gotten a compii?- 
tion copyright, just as I do on my case book. 

When I had done that gigantic thing, because I am 
basically an obsolete person born too early, I handed it to 
a computer specialist v;ho built the machine commands around 
it, so that all of this educational material could be worked. 

Someone today could probably do — Roger might be 
able to do the whole job by himself. 

MR. PERLE: Mifty. 

Being an obsolete object like yourself , I can con-- 
ceivc of tv7o different types of protection that situation 
involves; 

One is in copyright, and one may be in copyright 
or may be in something else; one for all of your questions ' 
and ansv;ors and your information — right answers, the v/rong 
answers; another for the information that you are giving the 
machine — telling the maqhine how to react* 

Hov; that's eany with* an obsoli^te person. 

If Joe, the now breed, does the whoJ.*:^ thing, I assum<^ 
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he is also doing tv;o separate functions. 

He simply has to be doing thein at the same time. 
Maybe that is a v/rong assumption. 

What I v;ant to knov; is, am I wrong in thinking 
at least we have the option in deciding how to pro tec t^ 
because I for one think that protection is necessary, — .both 
parts of this. 

Do v;e necessarily have to think of only one form* 
of protection, or can v;e think of tv/o? 

MR. VTYATT: It would be very difficult for me to 
define that separation. 

If I did the v/hole thing myself, which I could do, 
the break at which an author described he handed over the 
material to a computer specialist — if I just continued to 
v/ork, or as I v;as doing the questions I actually vnrote all 
those out in "author language" — a progi*amming language 
my point is that if you are distinguishing one kind of pro- 
tection for the program and another for something else^ the 
definition of v;hat is a program is going to be extremely 
difficult to come by* 

MR. PERLE; I am not v/orrying about that; I am • .-y^^M 
worrying aljout function at this point.: ;/ . '-'^'o^M^ 
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I mean v;e lav;yers can find Ic^nguage for almost 
anything and thereby fan the fires for future language. 
Can we functionally separate out the tv/o? 
JUDGE FULD: And, v/e will adjourn after you answer 

this . 

MR. V7YATT: On the spur of the moment, I cannot 
supply to you a definition that I v;ould consider adequate 
under just the scenario that has been dravm here for separating 
the tv;o. 

MR. NIMMER: It seems to me that what Arthur 
described he was doing, itself involved both functions, didn't 
it? 

He's V7riting out the actual v/ords — questions and 
ansv/ers — but, he is also allov;ing for the alternatives — if 
you answer one v/ay it goes to this ansv;er, or this nev; ques- 
tion; if you ansv;er the other v;ay it goes to that question. 

He is pointing the direction and I may be completely 
v/rong, but it seems to me that the computer specialist then 
simply converts that to electronics, but is following Arthur's: 
directions as to the sequence of questions, and the sequence , 
of questions is in a f;ense the program, isn't it? 
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MR. MILLER; No, the programmer not only is con- 
verting everything I do into a language the machine will 
accept, the programmer is also writing the instructions. 

Think of the railroad model that will throve the 
sv;itches on the tracks and move the student into the loops 
and into the jumps. 

I think Joe v;ould agree with me that if v;e ever 
started to create monopolies in the capacity to vnrite those 
switching instructions, then we would have a dangerous situa 
tion, 

MR. WYATT: Indeed. 

JUDGE FULD: V7e will recess now for ten minutes. 
(A short recess v;as taken.) 

JUDGE FULD: We v/ill start this present session v/ith 
Mr. Biddle, President of CIA, that is Computer Industry 
Zissociation • 

V7elcome • 

MR. BIDDLE: Thank you. 

I am accompanied this raorning by Carol Cohen, sittih< 
on my right. General Counsel for Applied Data Research, one:'':M 
of our meml:)or companies; Tlioodore Lorah, Vice President of 
IICFORTIATICS , another member companv in the software field; an^^^ 



Terry Mann General Counsel for Computer Industry 

Association • 

I V7ish to thank the Commission for this opportunity 
to appear before you and present our thoughts on the subject 
you are considering. 

The Computer Industry Association , a trade associa-- . 
tion formed merely four years ago, represents 37 member com- 
panies v/ith combined revenues in excess of $1.5 billion 
annually and employing more than 4 0,000 persons. 

Their products cover the full spectrum of goods 
and services associated v;ith computers and data processing. 

Our member firms range in size from under one milliori 
dollars in annual sales to well in excess of tv;o hundred milliQh 

Nearly all of our members are involved to some 
extent in softv/are development. 

Most of these companies provide software as an 
adjunct to their hardv/are products to manage mass storage 
devices, terminals, graphic plotters, and communications 
subsystems, as well as to facilitate the maintenance and 
service of their liardware in goneral . 

Six of our laembers are exclusively involved in 
developing softv/aro products and isvstems for use on others* 
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computers . 

One of our members, IMFORMATICS, is currently the 

largest single domestic supplier of softv/are outside of IBM. 

realize, 

The annual revenues which these companies ^from the 
sale, lease or license of their software products range from l^s 
than one- million dollars to over thirty million dollars* 

The types of softv;are which our members develop and 
market cover a v/ide range of programs from large general 
purpose data management and accounting systems, to small 
specialized application packages, all developed to meet a 
particular user's needs, 

Some descriptive material on several of those larger 
softv7are systems by two of our member companies is contained . 
in an appendix to my prepared statement • 

Regardless of their product, all of our software 
suppliers share a common concern, which is, how to adequately 
protect their programs in the most economical and efficient 
fashion. 

We hcive discussed this matter v;ith our member ■ ■ r:-:!:^ 
companies and have found that their individual views on sof tr;;| 

I ''■^''<•'^iS^• 
v.'arc protection are as divercjont as the programs they develop! 



To the large data management system supplier, v;hose;|i 



main concern is to minimize the risk of. loss, trade secret 
protection is the only feasible neans currently available. 

To the small general purpose program supplier v;ho 
seeks a v;ide market for his product, copyright protection 
offers the most economical means. 

Still other manufacturers favor patents to protect 
their software products. 

In short f v/e have discovered that there is no con- 
sensus in the industry. 

Rather, the type of protection favored by a parti- 
cular supplier usually depends on several factors v/hich 
iiiclude, among other things, the development cost of the pro- 
duct, the lease or sale price » the case of detection once 
stolen, the marketability of a product, the risk of loss, the 
originality or inventiveness of the product, and a product's 
transportability. 

We hcwe asked our members to consider tJvv: v:opyright 
questions vrhich this Comraission has posed, requesting specific 
recommendations for clianges in. the existing laws. 

Unfortunately, in viev; of the limited time allov/ed 
to prepare for those hearings, v;o were unable to develop 
specific suggestions as to any substantive revision of those 



statutes . 

Hov/ever, v;e have been able to piece together a 
statoiricnt of the problem as seen by our members regarding 
the protection of software in general. 

First, let's consider the question of patent versus 

copyright. 

The issue of softv;are patentability, as expressed 
by one of our members, is basically a problem in characteri- 
zation . 

The courts and Congress have had difficulty chara^ 
terizing a general purpose computer once it is loaded v;ith 
a softw^are program, as a special purpose computer, and thus, 
binder Title 35 of the U. S. Code, a machine capable of being 
patented . 

Hardware manufacturers and software suppliers seem 
to divide on the issue, the former arguing that software is 
merely an idea or a method of doing business, and, hence, 
not worthy of patent protection; and the latter arguing, on 
the contrary, once software is in the computer it should be 
treated as a machine. 

To 5ome r.oftv;aro r.upplicrs, the copyright lav;s se]^ 
cxH a totally inadofmato means of protecting software programs:' 
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v;hereas they see patent lav/s as offering the type of pro- 
tection that v/ill both protect their product and stinulate 
further softv:are innovations. 

The reason for this difference has been explained 
by the vrays in v/hich the patent and copyright lav/s operate. 

Patent lav/s protect the invention or discovery of 
an idea by giving its creator a legal monopoly over its use.' 

The copyright laws, on the other hand, do not pro- 
tect an author's idea, but rather only the author's embodiment 
of that idea. 

So v;ith softv/are, conyrigliting offers a very limited 
means of protection since competitors need only re-embody 
another's ideas in some other non-copyrighted program. 

Patent protection, hov;ever, v;ould bestov? the 
greatest security on a software product/ some of vmich cost 
many millions of dollars to develop, as it vv'ould protect the . 
creator's idea regardless of the form in v;h.ich it might become 
enlxDdied* 

Several of our members currently hold patents on 
softv/are products of their creation. . 

It hfis been pointed out, hov;rivor , that the grant 
of genera] protection to softv^arc is not v;ithouL inlieront . 
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drawbacks. 

For example/ nany inventions cannot satisfy the 
requirenent of non-obviousness as a standard of patentability/ 
or in marginal cases , the claimed coverage may be so narrow 
as to preclude broad coverage. 

Another problem would be hov; to effectively search 
the prior art i£ the door to softv/are patents were suddenly 
flung *open. 

Additionally/ the delays betv;eGn filing and the 
ultimate issuance of a patent, typically about three yea^-s#^^; 
overlap the useful life of many innovations within our fast- 
paced industry. 

Also, the period for patent protection is generally 
felt to be unnecessarily long for software patents. 

The patent laws, therefore/ seem to provide an 
incomplete answer to the question of softv/are protection. 

^ However/ there are also some conceptual problems : 

in the copyright laws. . ' J:3 

Software suppliers who desire copyright protection; i!;? 

■ ■■■■'■'r.ii 

liave claimed that these laws provide an archaic method of a 
dealing v;ith today's co:nputers and information technologies 
For the purpose of obtaining a copyright under 
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existing law — Title 17 of the U. S. Code — an author of 
a softv/are program must learn to think of his product as 
a book. 

This tem\ has been interpreted to be a catch-all 
for the various literary and intellectual materials which 
do not fit the plain meaning of other statutory classif icationis 
such as musical compositions, maps, works of art and so forth. 

Under the definition of "book" courts have included 
information in tabular form, computational tables, and other 
collections of data, particularly adaptable to computer 
programming . 

Every owner of a copyright of a literary v;ork is 
entitled to the exclusive right to copy, make other versions 
and to translate his v;ork into other languages. 

With regard to the majority of literary works coming 
under this provision, there is little difficulty inawisioning 
the sort of provisions which Congress meant to afford the ov/nei 
of a copyriglit. 

VThen the ov;ner of a software copyright looks to his 
or her entitlement of right under this section, though, the 
scope of its protection is not so clear. 

For example, suppose software firri "A" developed a 
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sorting program v^hich, due to any number of criteria, is highlji' 
marketable because of it superior speed and hardware adapt-- 
ability. 

Suppose, also, that it v/as written in a computer 
language easily understandable by competent programraers. 

Firm "A'*/ desiring some means of protection for 
its product, yet realizing that its profitability depends on 
v^ide usage in the industry, registers its sorter with the 
U. S. Copyright Office. 

If firitii "B" comes along and photocopies firm "y\"'s 
sorter program v;ithout authorisation, it v/ould clearly be 
liable for infringement of the copyright. 

Hov/ever, v/hat if firm "B" simply reads "A"'s sorter 
on loan from a third party licensee into its computer, and 
never actually copies the language in v/hich it is written? 

V7hat if firm "B" dumps the sorter onto tapes or 
discs and then uses or sells these magnetically stored pro- 
grams as its own? 

Is an internal machine representation, or a magne-: 
tically stored version, a copy within the moaning of the ■'■'■.I 
Copyright Act? 



Suppose firm "D** , wishing not to take the chance t3Bal 
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an eloctxonically stored program is a copy, cleciclcs to have 
its progranuncrs code "A"'s sorter into a different language. 

Or, sui:)pose "B" foregoes the use of a higher level 
language/ and instead reduces "A"'s sorter to machine code. 

Would this be a copy? Another version? 

Could the copyrigiit law's proscription against a 
translation into other languages be interpreted to include 
computer languages, too? 

But, don't our copyright laws only protect tl^e 
erabodiment of an idea and not the idea itself? 

Hov; can firm "A" then complain when all firm "3" 
did amounted to the re-embodiment of "A"'s idea? 

If such are the problems confronted by "A" , then 
either "A" will get little protection under the copyright 
laws, or else v;ill have to forego public disclosure of its 
product and rely on protecting its sorter as a trade secret. 

The copyright lav;s must be made more responsive to 
the technology of computers and information processing if they 
are to benefit the softv;aro supplier in the foregoing example. 

Tlxe concept of copying must be broadened to include ' 
not just the actual reproduction of a computer program, but 
itn trai^xsf ormation into magjietic or electronically coded 
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storage as v/ell. 

It is generally agreed that the translation of a 
prograra into a different computer language should also consti 
tute a copying for the purposes of copyright infringement. 

Many suppliers also regard the running of a copy- 
righted program v;ithout authorization to be an infringement 
sin;ilar to the performance of a dramatic work v/ithout authcri 
zation . 

One commentator has even suggested that any trans- 
formation betv7een diagrams or flov/ charts and the program 
text, or vice versa, should constitute copying under the 
copyright lav;s. 

There has been a favorable response from some of 
our members to the notion that a new registration program 
akin to the copyright syr,tem should be devised specifically 
for softv;are product.^. 

Under such a system it is suggested that only soft 
v;aro prograru-aing concepts and not the actual coding be dis- 
closed . 

KegisLrations should only be permitted if these 
conccptr; ropro5ont a sufficiently complex process to warran 
protoctions ba.'icd on oriqinality* 

■s 
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To adninister this requirement/ a panel of escperts 
v:ould be used to make the final determination before authoriz- 
ing this registration. 

Further / this panel could server as a team of special 
masters in subsequent infringement suits • 

Finally / the term of protection allotteii uader such 
a system should in no event be longer than five years. 

This/ of course / reprcs*3nts ori,y the barest sketch 
for a softv/are registration system. 

Even if such a system v/ere implemented , it v/ould 
still fall considerably short of providing a solution for 
those of our members v;ho actively copyright their program 
object codes. 

The biggest problem which they encounter has been 
in detecting an infringement. 

Hence/ nearly all suppliers who chose copyrighting 
also use extensjive licensing agreements as additional means 
of protection. 

There is a general feeling among those suppliers 
who copyright software/ that if some method should be achieved 
for facilitating the enforcement of copyright violations/ 
copyrights alone v/ould probably serve their purpose, 
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nov/ever> since adequate enforcement presupposes 
an effective means of detection, the root of the problem 
lies in this area. 

For this reason, the trade secret approach has 
been widely used by the industry to avoid the difficulties 
of detecting violations. 

The proponents of trade secret protection posed 
several reasons v/hy copyrights, in addition to offering scant 
protection, are unnecessary for software. 

Creating complex programs, v;hich may contain 
thousands of statements, can cost thousands of dollars. ^ 

Yet, to copy a finished program may only regviire 
access to a photocopier, or a magnetic tape device. 

Presumably, for these reasons, copyright protection 
v;hich in general should prohibit unauthorij:ed copying of the ^ 
program, but allov;s free use of the idea/ has been advocated 'r 
as desirable . 

Ilov/ever, the fact that a large differential exists' 

betv;eon the cost of producing the V7ork, and the cost of 

• '■■■->^^ 

copying it, may not alone warrant copyright protection • 

■ ■ ■■■ • ■■■'^■^01 

Several other factors must be taken into account "v;:;^^ 

before protection ir? conferred on an industry v;hich has beei^!! 
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burgeonino v/ithout copyriglit. 

First, much systeras softv/are is created by hardware 
manufacturers and provided along with the hardv/are at a 
bundled price* 

Many of these programs will v/ork only with a parti- 
cular machine model or, perhaps, even of a specific serial 
number • 

Hence, there is a diminished probability that a 
copier can sell his illegally obtained merchandise at a profit 
below the manufacturer who is, in effect, giving it av/ay 
V7ith the l^ardv;are in the first place ♦ 

Second, a great deal of today's software products 
are application prograr?\£i tailored to suit individual customer 
needs . 

In fact, the majority of computer time is accounted 
for by programs that computer users develop v/ithin their firmf^ 
for in-house use. 

Since the softv.^-^re is of a specialized nature, it -jj' 

is unlikely that copies of sucli programs v;ill have any signi-ifl 

• -^'^ 

ficant marketing potential.. 

■ ■ ■ . ■ 

Third, those application programs which arc not Vrl^? 
tailored to a specific user's needs, but rather are marketedi;|^ 
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as general purpor-e programs; come with documentation, manuals 
v:arrantics, and follov;-up services. 

The cost of tliese supporting items nay well equal 
or exceed the px-ograni's initial cost. 

These facts suggest that a user is often buying 
services and expertise as much as the particular programs 
theniselvoG . 

Thus, the ill-gotten gains that may accrue to a 
copying sellei', v;ho is unable to provide the concomitant 
services and expertise, will be minimal. 

Finally, the reipid expansion of timesharing systems, 
vrhich allov; many users to subscribe to the services of a 
centralized computer netv;ork, may cut against the arguir.cnts 
for copyright protection. 

Copyrighting is unlikely to be needed if it is 
relatively easy to identify, organize and protect softv;are 
through licensing contracts with groups of potential program 
buyers and users . 

Tliese considerations have to so;uc extent cast doubt 
on the present need for computer program copyright protection /I 
and indicate thnt tho -^r:c of future need may be quite si:)cculci' 
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In addition, there arc several administrative pro- 
blems v/hich iv'ould accompany the proliferation of software 
copyriglits. 

For one, producers who get into the habit of copy- 
righting nearly all of their creations vjould incur a serious 
transaction cost problem. 

Further, users v;jio desire to copy portions of a 
program from ov/iiers outside of their timesharing group v/ould 
find that obtaining permission well might prove brohibitively 
expensive and time-consuming. 

Moreover, the elimination of direct competition that 
coj^yrighting provides, may allow some program creators to over 
charge for their produce * 

Also, difficulties in determining whether one progra? 
is, in fact, a copy of another, as demonstrated in my pre- 
vious example, may make protection difficult to administer. 

Certain indiscreet experts feel that had there been i 
a copyright required for programs, and had programming been 
constantly carried out under the threat of infringement actioni^j; 
for plagarism, that it is doubtful that the growth of program^ 
and procfrnniining techniqvios of recent years v/ould have bwen 
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Still, there is little objection to the thought 
that it would not be socially harmful to- permit a copyright 
of computer programs, limited in scope to replications for 
purposes other than carrying out the process of protecting 
the art contained in the program. 

The softv/are industry, as I have mentioned, has 
relied primarily on trade secret protection for their products 
due to some of the inherent drawbacks in both the patent and 
copyright solutions that I have just discussed. 

Since trade secrets can be lost by an owner who 
chooses insufficient methods, including large--scale marketi^^;- 
most software firms utilize restrictive licensing agreements,; 
or coniplex contractual arrangements, to insure adequate 
protection for their products. 

This approach, however, is really inexpensive, 
especially for the supplier who seeks a wide distribution 
for his product* . '1^ 

A supplier who leases software to a data center ''^^ 
often p;ust separately contract with both the center's manage^H 
ment, and v/ith the individual users, thus incurring added 
expenses for protection. 



The real advantage which trade secreted software W| 
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has over copyrighted softv;are is that because there is less 
access to the product/ there is less opportunity to steal , 
and, hence, the problems connected with detection of unautho- 
rized use are thereby reduced. 

all 

AlrtO^^^t^of our Association's member companies agree 
that trade secrets offer the most reasonable means of product 
protection , 

The only complaints to the use of trade secrets fall 
into tv7o categories. 

First, it is unclear as to exactly v/hat constitutes 
adequate protection of secrets from disclosure* 

Second, because of the diversity in hardware systems 
and the size of the potential user market, it can often be 
uneconomical to meet existing court standards of protection. 

JUDGE FULD; Has there been much litigation on the 
trade secret agreements? 

MR, BIDDLE: It seems to have been increasing in 
the last several years nationally. 

Several suggestions have boon made that if these 
problems could be solved, perhaps through foder*al legislation >' 
there VTOuld be little need to })ur.suo tl;e copyright solution 
any further * r;/^ 
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One idea v;hich seems to have caught on among a 
number of softiv^are nanuf ac turors is a standardized method 
for encrypting software in conjunction with the harclv/are. 

For example, if central processor manufacturers 
were required to imbed a serial number in a location in read-- 
only memory, then softv/are vendors could program their pro- 
ducts to test for this identification number and prohibit 
access or execution should that test fail. 

This so-called hardv/are-sof tware lock, used not only 

to protect unauthorized access to software modules and data 

bases, but also to prevent thefts of softv/are programs, would 

pra/iibit the softv^arc's operation on a computer without an 

identical serial number to that imbedded in the softv/are • 

v:hile an encryption system of this sort is hardly 

every 

foolproof, since clever programmers can treick nearly ^code, 
still it would help solve the two problems just mentioned. 

First, the use of a standard (Encryption technique 
v:ould constitute prima facie evidence that a supplier had 
adequately protected his trade secret. 

Second, by virtue of standardizing this technique 
among all oquipmont manufacturers, it v.*ould doubtlessly lead 
to more economical ir.oanr; of protection than present mcUiods .x^ 



80 

afford. 

V7hether trade secrets, patent, or copyrights offer 
the best solution, v;e do not know. 

We have tried to present the . Commission with some 
of the problems which our members have confronted for severaj. 
years . . 

Vie regret that we cannot offer more in the way of 
specific solutions at this time* 

It is abundantly clear from our discussions, and I 
think it's generally agreed upon eimong our members, , that bette 
software protection is needed in our industry; that th.s v/ill 
probably come about only through federal action. 

Yet, there is another concern that most of us share, 
and that is this: without better methods of protection and 
broader means of public disclosure, we are bound to v/aste .our 
resources, chance the stifling of software productivity in 
the future, and forever re-- invent the wheel. 

At this point I would like to turn to one of our 
member representatives — ^ 

JUDGE FULD : Thank you very much . ;> 

Ms. Cohen? ' :[ 

MS. COHEN; Yes. . 
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I thank the Computer Industry Association for the 
opportunity of addressing you and presenting my views and 
the viev;s of Appliecl Data Research. 

I ain General Counsel for Applied Data Research/ 
Incorporated, 

Applied Data Research/ Incorporated/ has been doing 
business since 1959 and we market sophisticated software 
products throughout the world. 

The conipany also has developed and markets a line 
of hardware- software products called STAR, 

In order to farailiarlze you v.dth the company '3 
products, let me first say that softv;are sales in 1975 were 
alniost seven million dollars. 

These sales came basically from four products: the 
LIBKARIAn/AUTOPLOW II/ MetaCOBOL/ and ROSCOE, 

The LIBRARITU^I is installed in over 3/000 installatioi 
and currently markets for a price on permanent license for 
about $6/000, 

The company's other products/ ROSCOE/ MetaCOBOL and j| 
AUTOFLOW, range m price for a permanent license from about 
$3,000 to $28/000, 



v' 



'i 

s 

9 



ERIC 



In total, the company's proprietary software proOuclS 
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are installed at o^er 5,00 0 installations. 

Since its inception, Applied Data Research Incorpora 
ted/ has spent oV't?r thirty million dollar;ii in dev sloping 
these softvrar<^ products. 

In 1975 alone our investniesit ^'as almost 1.5 million 

dollars . 

That is opposed to our sales .5^ "^975 c.^ about tv/elve 
and a half miilicn dollars. 

So you Can see what percentage of our sales go into 
developi^ent of thr^ • iuct. 

You canf r i ^ ourse, see how important it is to us 

\ 

I that thesG products that we develop are x^cll-protected • 

ii<3cause of the large number of sales of each of 
these products, and the cost of the products, our problems 
may be different from those who market to a relatively snail 
number of persons . 

Applied Data Psescarch, Incorporated, a leader in 
the software industry, v;as the first to obtain a patent on 
a softv/are product; that product being AUTOFLOW. ; 

I l)ave distributed to the members of the Committee T 
a copy of the brief which was submitted by the company on ^ | 
behalf of the app3 icability of patent protection of the soft-^;^ 
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v;are products • 

Vie believe that under existing law patent protec- 
tion is available for softv/are products? this is not to say 
that other protection is not necessary, and to the extent that 
there are other ways of protecting one'^s proprietary interests 
the ov/ner of softv;are should be able to avail himself of these 
methods of protection. 

The company believes , ..furthermore , that special 
protection is necessary and desirable and in the public interest 
for softv/are, for the following reasons. 

The first problem that confronts iho5^ oFiii\^frodevelop 
and market softv/are is the ease of reproduction. 

Unless cumbersome and often costly devices are 
installed in softv/are systems, software systems can easily 
be duplicated. 

Technical restraints, which often prohibit duplica- 



tion of other products, do not pertain to software. 

Thus,^^a complex computer system built at a trenen- 
dous: cost, the v:riting thereof can be easily duplicated at 
minimal cost. 

The second reason we believe that software protefc-^^ 



tion is desirable is that tlie industry is a developing 
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industry in v;hich many snail businesses are attempting to 
develop and cannot afford the expense of the development 
unless they are assured tliat there will be adequate proprie- 
tary protection • 

I believe it is, therefore, in the interests of our 
economy to, by specific legislation, assure that the full 
protection is afforded to the ovmer of proprietary softv;are 
products. 

As I indicated, I believe there is patent protection 
I believe, further, that the protection is also currently 
available under applicable trade secret laws. 

Hov/ever, I would like to point out to the Committee 
that the value of trade secret .protection relates to the size 
of the market. 

In order to claim a trade secret, certain conscien- 
tious and continuing efforts to majintain seci'ecy must be 
maintained by the ov;ner. 

This, of course, becomes nost difficult at sucn time 
as you are marketing to a relatively large market, and at the 
time you are marketing to a v,'orld-wide r'tarket, it becomcr 



almost ir.posnible becaut^c of the restraints — the non-rca.fcrai^f 
of the potential sales back to the United Staues from otl\i::r/-'\'^':''^\i 
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countries. 

For some, trade secret protection is adequate; 
for some, patent protection is adequate; for some, restricted 
contracts are adequate and I do note that we do market our 
products through restrictive contracts. 

I believe all of these should be available to the 
ov;ner of proprietary software products in order to ?;irotect 
him. 

I still believe that this is not sufficient; that 
the tremendous cost that is involved in developing these 
proprietary products warrants certain special protection. 

We at Applied Data Research do copyright all of our 
proprietary products. 

We, therefore, avail* ourselves of the existing 
protection. 

I feel confident that v/erc anyone to copy a substan- 
tial poi'tion of any of our v/ritings, be it in documentation 

form or- on discs, that they v/ould have violated o:. copyrightSi 

• . . . 

I v;ould like to, hov/ever, see further clarification!; 
an^a modification in the copyright law to deal v;ith the protec^^tj 



tion of proprietary softw^ire in the following areas 



One, I believe a whole nev/ category should be dey^^ 
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relative to computer software. 

§102 should have something v/hich deals v/ith computer 

sof tv.'are . 

Two, I believe there should be a specific inclusion 
of the definitioii of the form in which this writing can occur. 

I would strongly suggest that the language used 
could be similar to the language found under the Federal 
Information Act, relative to a new Act, which hits specifi- 
cally the question of this technical area, which defines 
records to, among other things, include books, brochures, 
punch cards, magnetic tapes, paper tapes and other documentary 
materials, regardless of physical form or characteristics. 

Three, I believe that there should not be any form 
of compulsory registratic. , 

I tliink such compulsory registration v/ould just tend 
to be burdensome and serve little purpose. 

Four, I believe that all forms of the v;riting should 
bear the appropriate copyright notice. 

If this were done, the Constitutional requirements ^ ' 
of notice would be fulfilled and the need for registration 51 
might become meaningless. 

IIov; many people really do searcli witii Lhe Koc/ist^r ;^ 4| 

88 
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of Copyrights? 

In summation/ I would like to see the law adopted 
so that the language in the copyright area would relate 
specifically to the software area. 

Such a change would not be foreign to the revisions 
of the copyright lav; as specific changes have been made to 
meet the needs of technological development. 

Thank you. 

JUDGE FULD: Thank you. 

Mr. Lorah, Vice President of II\F0Ri*17\TICS . 

I'lR. LOR?irI: Thank you. I appreciate also this 
opportunity to address you. 

I, unfortunately, did not come with a formal pre- 
pared statement for you, and at some tine in the near future 
I would like on behalf of INFOiU'lATICS to present that to you 
•for wclusion in your formal presentation • 

At the present time I v/ould just like to make a 
iow ^arav.\ary comments on behalf of irJF0RriATIC?5 . 

i:;?O^MATICS, v/e believe, is the largest independent 
firm in the softv;are product industry* 

JUDGK FULD: Do you agree v/ith the other tv;o 5pea}aM[ 
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jMR. LORTJl: Yes, we certainly do. 

Our proc^u:. :s rre currently in use in about 42 coun- 
tries throughout che world, and in approxiraately 2200 instal- 
lations • 

Conceptually/ v/c agree in total that the softv/are 
that we are producing must and should be protectable in some 
way or another, and should not in any v/ay be in the public 
doKiain. 

We believe that the sof tv;are product industry will 
be a niajor segruent of the computer industry of the future, 
but that this pan only come to pass if we protect nov; what 
is being developed. 

Quite frankly, v/e cannot build an industry \d.ere 
everyone *s work is readily availaJ^le to everyone else. 

There is a substantial investment that must be 
made in the softv/are products industry in order develop ■ 
softv/aro products that v/ill be required. 

Individuals and companies will be unv/illing to , 
invest thousands and potentially millions of dollars, and 
untold numbers of manhours, in the developvacut of software ; | 
prociucts v/hich can be used by others, without paiinent to these | 
in res ton;. 
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Similarly^ so^^w^ra products must not become a 
means for soiling hard\^^^^^ , aS might be the case if hardware 
manufacturers are the o^^y on^s v/ith the means to protect 
the ir sof twar e • 

Since the teol^^ioal nioans of limiting the use of 
one's softv;are are not ^^^^iren^^V apparent^ legal means must 
therefore be developed ^^d. implemented in a Very effective 
manner • 

The terms "copi'^i^jntable" , "patentable", or both, 
are rather ambiguous an^^l ^Ojifusing to us in that the statute 
copyright seems to offeJ^* protection for software products 
and a patent involves f^^^ disclosure/ a situation that result 
in one revealing all th^^ ^^re trying to protect. 

Therefore, nei^^^^r is really acceptable to INFOR- 
MATICS. 

Ilov/ever, the cJ^^^'^On l^v; copyright is, as we under- 
stand it, equivalent to ^'^^cle secret protection and is the ? 
host we iiave found to d^*"^» 

We believe tha^ tl^^ matter of protection should 
really be divided into t^*^^ J^airts: the protection of the ideaii 
for a software product, program, as we call it; and theii^^ 

protection for the implc^^^^tation. of those ideas . 
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These areas are largely independent in that it may 
be that even though the idea is net original, the implementing 
is original and substantial. 

In that case/ it should be protected. 

We believe that protection should extend over a long 
period of time. 

The software product differs from an item such as 
a book or a movie/ in that it must continuously be maintained 
and updated in order that it remain viable and a state of 
the art product within the marketplace* 

ThuS/ the precise form originally protected nay be 
changed from time to time. 

The requirement mufi be that the change was derived 
from the previous version in a very substantial manner. 

Thus it is not a new implementation but rather an 
extension to or a revision of the previous one. 

All of the improvements must be protected by really, 
the original action. v ; ,1 

To the best of our knowledge there is no automatic 
enforcement available for the protection of software products . 
at the present time. '-r-.i 

Programs can bo protected under the trade secret 

92. '-^■■'.11 
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lav;s v;hich are applied only at the instigation of the ov/ner 
of the product. 

However, there is truly no viable enforcement that 
we know of for trade secret laws, 

JUDGE FULD: Have you had many violations that you 

knov7 of? 

MR. LORAH: We are aware of only one. 

It would be helpful if the mechanics of enforcement 
of trade secret laws were simplified and the exposure they 
afforded minimized. 

It would, of course, also be helpful if they would 
be protected nationally or on an ir/t>rn3t\cr,al basis. 

In fact, eventually international protection is 
required for the software product industry if v;e are ever to 
create and maintain a real industry. 

The idea protection is, of course, antagonistic 
to that of monopoly. If a really significant or new idea is 
developed, then it should bo protected. 

If an extensive and costly implementation is created 
it should likewise be protected i :-::f: 
Ue don't see that this is much different from othofpi 
industries or areas of protection. ' ■ ./y::'/i?i^M 
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v:e firmly believe that stronger protection, but 
not necessarily copyright protection, is mandatory if we are 
to encourage the softv/are product industry. 

If v;e do not encourage softv/are as an industry whose 
products can be sold and protected in and of themselves, 
then it seems obvious that the investment in softv;are will be 
significantly less and the benefit correspondingly so. 

With regard to leaving the burden of software protec 
tion to the hardvrare or which it is used, this, again is 
totally unacceptable. 

To do this means that the only beneficiary of an 
investment in software v;ould then be the hardware manufacturer 

We believe that restrictive licensing, as v/e under- 
stand that term, is not only desirable, but is essential to 
the continued existence of the softv;are product industry. 

Thank you. 

JUDGE FULD: Thank you, very much. 

MR. APPLEBAUM: May I ask you how you discovered 



the misappropriation of your program and what you did about it?| 



MR. LOPAII: As Jack mentioned earlier, one scheme 
^^;5t has been used by software firms is an encryption or an 
v':^ .iing scheme of some sort. 
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V7e had implemented that type of a scheme # and the 
individual that was caught attempting to get access to the 
software was not aware of the encryption / and in the process 
of attempting to display the information on a printer for a 
display device attached to the computer, it came out as non- 
printable type of information which was immediately recognized 
bv ether people. 

The problem was researched and it was immediately 

found . 

MR. APPLEB?^UM: What steps were taken against the^^ 

culprit? 

MR. LORAII: The culpable individual v/as released 
of his position witli the organization. 

The particular organization made a very firm state- 
ment — supplied us with a very firm statement — that every-, 
thing that had been received by them was not in a usable form/ 
and what v/as in any v/ay in a usable form' would be totally 
destroyed by then. ■..}[:h:.^^ 

Both of our organizations agreed to that statement 

JUDGE FULD: From figures each of you offer you indi^ 

., , : - ■ 

catcd there hadn't been much discouragement of the sof tvare^^ 
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industry — haven't discouraged ijeiople from going into it 
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MR. DIDDLE: VJell , certainly not from the point of 
the protection problem. 

There has been considerable discouragement in the 
softv/are industry, because the manufacturers of hardv;are 
generally give softv;are away as part of the bundle. 

JUDGE F.ULD: That is a difficult problem/ but you 
sngqe^ted that there was potential discouragement in the 
softv;are industry under existing laws. 

MR. BIDDLE; VJell, there certainly is a xis}^ that 
you would not normally encounter If you v;ere going into other 
businesses. ; 

We have vrlLnessed the pirating of our artistic 
performances in t^C' ^ ^>r.m of records and tapes. 

Here :^ov ;ave a product with considerable greater -^^^^ 
value and considerable greater investment that does need a 
protection, and th^are are those who are going to set out to ;| 
c^ipitalize on other people's investments. 

MR. NIHMERs I would like to explore whether there; ;| 
is also an industry interest in not increasing the protection^ 

I am afraid Mr. Diddle statement , "So , with so£t-g| 
ware, copyrighting offers a very limited means of protectla?^ 
since competitors need only rc--embody another Vs idea in s6Tn|e^ 
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other non-copyrighted program.? 

That gets us into something we *ve been wrestling 
with these last couple of day: the distinction between the ¥ 
expression "protectable" in a program^ and the ideas not ? 
"protectable"/ and where that line is drawn is still not clear 
to me* 

But/ this seems to assume that it is really the 
idea that is important/ and that can be taken without taking . 
the expression/ and, hence / at least under present concept/ ;;| 
copyright is not an adequate protection • 

But/ suppose that to be true/ and suppose v;e say, 
all right/ then the thing to do is provide protection for 
the idea of the program and not merely the expression; give 
greater protection. 

In one sense I could see that that would be agreeabl* 
to your Association members as giving you greater protection ; 
but there is another side of the coin, and I'm not sure how 
it comes out, but I wanted to present it. 

Looking at sort of the basic copyright principles/ 
the thought is one reason you don't want to protect the idea;;:! 
is because other peonle in the field may well want to copy :4 
that idea and should be able to icopy the idea as distinguislred 
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from the expression. 

For example, the first time a detective story was 
v;ritten about a private detective, let's say Sherlock Holmes , 
although he may not have been the first one, but assume that 
it was, clearly no one could copy the Sherlock Holmes stories 
per se, but anyone could take the idea then original of a 
private detective operating on his own and solving cases and 
write about another detective? that idea. 

Suppose that idea itself was said to be protectable 
by Cdncin Doyle? ' ! ? 

It v;ould mean that others in the field — other 
potential detective story v/riters — v;ould be inhibited, 
and it is said that a dv;arf standing 'on the shoulders of a 
gicmt can see further than the giant. 

That's a kind of applicable principle in copyright; 
v;hy ideas are permissible; the copying of ideas. 

So from a .standpoint of your own Association members 
I raise the question, and it is only a question, but v;ould 
it be in your interests to not only protect the expression 
of a program, but also the idea of a program, or v.'ould that 
have an inhibiting effect on your Association members greater ; 
than would be thc^: benefit achieved by protection for the idea? 

98 
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V7hich way are you better off? 

MS. COHEN': v;ell, my first thought on that is once • 
you get into soiaething protecting the idea, you get into 
something that is going to have to deal with the obvious and ' 
non-obvious; something close to the patent system.. 

You are going to have to, in some way, require more 
than just m^.re re^jistration • 

MR. iN^miER; Well, why? 

I ^Jean why can't you take the original concept and 
copyright }i t? 

Whether it's obvious or not, if it's original and 
it's copied, then that's an infringement. 

MS. COHEN: Because in doing that, in my opinion, 
with an idea you are giving too broad a monopoly to someone, 
unless they have a specific ritfht toward that monopoly. 

MR. NI.^LMER: All right. 

That's precisely my question: 

Is that too broad a monopoly? 

MS. COHEN: In my opinion, yes. 

MR. DIDDLE: Yes, we think it is. V7o agree. 

MR. HIMTILR: So then you don't v;ant to protect thi 
idea and then the basic problem you sponk of in the present 
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copyright protection for programs is inadequate because it's 
easy to take the idea? You don't want to change that? 

You don't want to give protection to the idea, 
is that right? 

MR. BIDDLE: Well,, I think it v/ould seem to me that 
v/e have some definitional problems. 

The idea of a computer program that allows a member 
of Congress to make an inquiry of the present state of the 
nation's budget is not a unique idea; it's an idea that industjrjr 
has been using in various forms. 

Here is a need v;hich now gets expressed into a 
computer program. 

If a proprietary concept is developed that makes 
that program more efficient, uses less computer storage space, 
or access to data and organizes it more efficiently a::d faster, 
and better, that should be protectable, and at present the 
industry is protecting it by trade secret generally. 

Then you have the embodiment. If you spend a million 
manhours at $10 a manhour, putting this thing into a form 
that a computer can use, there is a substantial investiaent 
that needs to be protected, but you cannot allov: somo!:)ody to 
take a $15 reel of tape and tape for themselves that $10 :;;illi6n- 
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investment in manhours that took a concept and put it into 
a form that the machine can cope v;ith, 

MR.NIRMER: But doesn't your statement say that 
either one can simply take the idea without taking the 
embodiment and still have the full benefit of the nrogran? 

MR. BIDDLE: Well, the distinction I v;ould see is 
that there is the idea in its broadest sense of a task to 
be performed, v/hich we feel should be in the public domain, 
and is' in the public domain. 

These people come up with a product • In order to 
market it and advertise it, they generally descri?je the 
content, v;hat it is intended to do and , generally speaking^ 
how it V7ill do it. 

But the detail inside, is that proprietary material? 
MH. MILLER: Let's get to the second level of the 
idea, not the idea to provide Congress people v;ith the access-? 
to economic data, but the second level idea that you referred > 
to in v/riting the program in such a way so that certain 
functions are performed with maximum efficiency, either in H 
a time-efficiency, or in a storage-efficiency, If; 

You think that the execution of that idea is proprie;4^ 
tary, and by "execution" I mean tlie sequence of instructions 
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that v:.lll maxinr'iu^ the speed with v;hich the response is gen- 
erated, or minimize the amount of storage space devoted to 
certain portions of the data. 

MR. BIDDLE; To mC| it would be analogous to Mr. 
Nimmer's detective story. 

They are both starting out to v/rite tlie detective - 
story, but one, because of his ability to do it a little 
smarter and more efficiently, v/irites a bestseller, and the 
other one is a flop. 

KR. MILLER: Ricjht. 

But hov; much of a pi-enium do we give the bestseller 

vn:iter? 

V7e both v/rite programs. I see your progreim has a 
series of, let's say, a hundred instructions to achieve a 
result v/hich my program takes me four hundred instructions.. ■ 

I see the logic of your short-circuiting. VJhat can 
I take in rewriting my progrcua? | 

MS. COHEM: V7e are going to go to the music industry 
where you have got the same question again: how many notes ; ^ 
becoiiies the same composition? J 

I don't think that because there is the question as 



l-o wlien you have a duplication of the writing that it bec6mes| 



i 



1 



m 

M 

1 

^$ 

•■cV 

1 

"■•■■r'v 



S 



M 



m 
m 

1 

m. 



an unaswerable question • 

At some point you cire clearly going to have copied J 

the same v/riting; it's basicciiiy the same. r 

. ■■ .■./'.'. 

MR. MILLER: But you are not denying that as the ~V 
second corment -^±o 'ihis /pr C)blern--solVi rig .; exercise, I have the ./,. 

right to use the logic you used in short-circuiting tl\e 

problem? 

MR. BIDDLE: I would say that as a competitor I ...^ 
v/ill be in the sense of endeavoring to keep you from under- 
standing my logic. 

MR, KILLER: By contract/ by trade secret ^ I am 
trying to look at this in terms of national monopoly i^olicy. = 

You are not arguing that I don't have the right 
to take your logic? ^ J 

MR. BIDDLE: If you understand hov; I have solved 
the problem from material that I have made available, it seemis 
to me, yes, it stimulated yout thinking, and you may go on 
to the next act, *ind I assume you have no objection — > 

MR. MILLER: I may build a better mousetrap than ' 

you built. ■ 

^•JR. BIDDLE: Then I assume you have no objection 
our in turn taking that from you and building on it? y^[J.-,^^^-^ 
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MR. MILLER; Hov;, one of the things ^^I've l^eon con- 

during 

cerncd — v/e've had testimony on^the last two days — is once 
I understand the logic by v/hich you achieved your results 
more efficiently than I did in my initial effort/ and you 
agree with me that I can use that logic, and execute xt, how 
many ways can I execute it that won't look or won't at least 
give rise to the argument that I have taken your executions 
as opposed to your logic? 

Nov:/ Ms. Cohen correctly said that that sort of 
is like using the problem of music infringement. 

ivgain, we pick our analogies to suit our purposes. 
I could argue that that's no more than Burger-Chef learning 
on McDonald ' s . 

Wov7, V70 don't give McDonald's any monopoly power 
over its idea for the delivery of fast foods to a mass audienc^-v^ 
efficiently and economically. 

MG. COHEN: Ah, but hare v/e arc talking about a 
v/ritiiig and that's the — 

MR. MILLER: Query v/hcther we are talking about a 

writing. 

MG. COHEri: v:oll, to the extent — the steps arc 
written out, aren't thoy, in fact? 
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MR. MILLj:R: V7e have had a lot of testimony sucjges- , 
ting that the verbal components of the machine operation 
is so de minimus as not to concern us. 

Wc could vnrite out the scenario for operating 
McDonald's — after all Abner Doublcday v/rotc a book on base- 
ball • That doesn't pi'evont anybody from playing baseball. 

riS. COIIEK: iJo, just from rewriting the same thing. 

HK. MILLER: Rev/riting the book. 

MR. EIDDLE: Yet I think you probably v/ill find that 
most of McDonald's eiuployecs render a trade secret and non-^^ 
competitive agreements to protect the essence of hov; they do 
t);eir business more successfully than Burger-Chef. 

MR. MILLER: Okay, okay* I'll give you trade secret 
JUDGF, FULD: I think the reference to McDonald's 
i:ucgents that- v;e go to lunch. 

May I ask the Cor.\missioners to go over directly 
v;licre v:e v:ere yesterday and get back early? 

MS* COJUilN-- and gentlemen^ thank you very much. 
!IR. LIDDLT.: Thank you. 

(Tlieroupon, tho heajring v<3s adjourned fro;\i 

1 2 : 13 p.m. uii ti 1 1:30 p .ir: . v;hen the proceedings J}^ 
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continued as follov/s:) 

JUDGE FULD: Professor Miller v;as in the n\iddle of .- '-^i 
a question, he is not here, but can you ansv;er it? . 

MR, BIDDLE: V?e debated that one over lunch, and 
v/e thought v;e would throv; it back to the Commission, because H 
if the industry can't define that fine line betv/een something 
that you uniquely created in its next stage of implementation > '% 
we hope the Commission can, but v;e doubt that you can, i 

It is one of those situations V7here we at the moment :^ 
feel that probably a definition is dangerous, because even if ;^ 
you could define it, v/e doubt that the courts could cope with /^^^ 
it, ■ '^i 

JUDGE FULD: They just answered your question, 

-A 

MR, BIDDLE: Answered or ducked, 

MR. LEVIIIE: Mr, Lor ah is not here, I take it? }\ 
MR, BIDDLE: I think he got tied up on the phone 

but he should be v/ith us shortly, 

MR. LEVINE: V^ell, in your presentation you suggest % 

that some of the members of CIA propose a five-year term for 

■ :: - ^ 
' .''^ 

protection for the computer software, and Mr, Lorah has a ;: ;| 

different feeling,- if I recall his statemei^t, that the terras " .•^ 

• %\ 

of protection should bo shorter • * -^1 
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So at least to that extent there is a 
difference between your statements, 

MR. BIDDLE: I don't think there is significant 



disagreement. 

The technology moves so rapidly in this industry 
and particularly in the hardware upon which the softv/are is 
utilized . 

We are constantly updating and revising software 
i^ackages and new approaches. 

So whether you are providing protection for four 
years^ive years, probably the technology is going to outrui? 
the product. C^^*-- L.^^^^ arrives) 

The question was *'didn ' tif eel that \>re felt that 
five years v;as probably the maximum protection in 
order and ti-vsj took it that you suggested it should be shorter 
or longer • 

MR. LORAII: Possibly longer, depending on hov: the 
protection is actually provided; the problem in software being 
that it is constantly in a state of flux. 

It is a very fluid product, and for it to remain V; 
viable in the marketplace as a state of the art type of produ.c 
it has to bo in this state. 
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Therefore, are you really talking about something 
that is controlled for a very, very short period of tine/ 
and is going through some nascage every time you change that 
form of the original product, or are you talking about some- 
thing for a longer period of time, recognizing though that 
it is going tc be constantly subject to change? 

MR. MILLER: Ms. Cohen, part of your presentation 
v;as addressed to registration, and you seemed rather negative 
tov;ards it, and I wasn't quite sure v;hat the bases for that 
position V7as. 

MS. COHLN: Okay. 

One of the bases for the negativeness as to regis- 
tration deals with the fact that if and in fact v;e are going 
to treat the copyrighted v/ork as the iv^riting itself, this 
v.nriting is alv/ays changing. 

V7e are constantly modifying our programs to such 
an extent that it v.-ould become burdensome if we had to re- 
register every time v;e clianged the program itself . 

Thel-c would be that problem. 

I go on to one thing I just wanted to 

mention . 

Uo feel evon v;ith coT^yr•ighting we do continue to 
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license under res trie ti\'e agreement* 

I v;ould not v/ant us to be forced to provide copies 
just generally available to anyone, if I didrv't have to, 
and I think that xvould just make trie possibility of detec- 
tion a little harder, if someone might obtain a. copy — 
MR. MILLER: From the Copyright Office? 
MS, COHEN: From the Copyright Office. 
MR. MILLER: You mean you are really saying you 
don't trust the security of the Copyright Office? 

MS. COKEN: Well, part of the reason of having 
registration is to provide the availability of copies, as 
I understand it. 

■ ■ \- , , 

I don't want to provide the availability of copies 
MR. MILLER: Well, one of the theories of copyright 
protection is that you make a bargain with the government that 
in exchange for the government providing you a monopoly, you S 
provide a mechanism for the dissemination and access to your 
ideas. 

MS. COHEN: But — 

MR. MILLER: It seems as if you don't want to play: i 
both sides of the bargain, 

MR. CARY: If I nay ' inter ject here a point? 
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Having been with the Copyright Office in the past, 
their policy, as I understand it, is that they do not permit 
anyone to come in and inspect the deposits, and make copies 
of it. 

The lav; requires that the copies be available for 
inspection. It doesn't say anythii*? about making copies, 
and the Copyright Office has, during the time I v/as there, 
taken the position that they would not permit anyone to copy. 

So whether that changes your attitude or not, I 
don't know. 

MS. COHEN: To the extent there is a provision in 
the Office against any sort of duplication, that problem is 
taken care of to some extent. 

That still leaves me v/ith my first problem as to 
the cumbersomeness of the registration system. 

MPs. LACY: Do you really mean deposits or do you 
mean registration that's bothering you, because it v;ould be 
possible to have registration v;ithout deposit. 

MS. COHKN: It is the depositing. 

MR. DIX: You really vjouldn't V7ant anybody to read 
in the Copyright Office? 

"Read" meaning depending upon what evc^ryonc doen 

110 
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with those machine — readable things. 

Is that right? I mean just copying? 

MS. COHEN: VZell^ I guess it goes to the question 
if we are going to address a system that is in fact — protect; 
just the writing itself / I don't really have a problem. 

If v/e are going to go to a system that is in fact 
supposed to protect the idea itself , well/ maybe then I do 
have a problem. 

I guess it dej^ends on what it is v;e are really going 

to protect. 0^ 

MR. 3IDDLE: And that, to a certain extent, varies 
v;ith each product; the level of protection the creator is 
seeking. 

MR. DIX: We h.ive been trying here, Mr. Chairman/ 
to define v;hat it is — a way to describe v;liat you all want 
to protect, and I tried this yesterday without much success. ; 

Let me try it on you: 

You used the word "logic" this morning with regard 
to computer software . - -S 

Is it the logic that one wants to protect in part/ 
or is it a lower level than that? . : "'^g' 

Should the logic be proprietary in a particular bit.^| 
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of softv;are? 

MR. BIDDLE: It would be / I think, n\y feeling that 
you wish to protect — if you have come up with a uniquely 
creative approach to solving a problem sufficiently that 
has not been done and therefore is something that the community, 
out there is v/illing to pay you fo^/ you should be able to 
protect that, and you should be able to get a return on your 
investment of having hired and sustained for some period of 
time creative individuals who come up with ideas. 

MR. DIX: Does the v;ord "logic" describe that unique 
thing/ the thing that might be unique? 

It isn't always, but — 

MR. BIDDLE: V7ell/ perhaps it's analogous to the 
author V7ho comes up v;ith a book outline and concept. 

That is a creative aspect of h5 vork and certainly 
should be protected. 

Then he has the long, laborious job of starving to 
death v:hile he puts words around that concept and outline , . 

That also is worth something. 

MR. GARY: If I may, Mr. Chairman? 

If, Cor example, I understand by "logic" if v;e 
understand it to mean tho same thing — arc you saying in 
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effect that Turistotlc/ v;ho V7as the first knovm human being, 
I tliink, to devise a vast system of change in the v;ay man 
reasoned by his logic, if he v;as able to get a copyright on 
it, then, ostensibly, he could x^^'event anyone else from using 
logic in his manner or derivitives . -thereof ,. and query v^hether 

that would be the best for the public benefit to succeeding 
generations? 

I mean, are you taking the sane point or do we mis- 
understand each other on the word? 

MR. BIDDLE: I think v:e are using the term " logic '1^ 
to mean more of a creative technique of accomplishing some- 
thing, a task. 

MR. LACY: It is a term of art. 

MR. BIDDLE: Right. 

It could be the means by v/hich you recycle a given 
movement of a program to accomplish something faster and more : 
efficiently. 

I guess, if you are saying could Einstein have 
copyrighted his theory of relativity; v/ouKl it have stopped, —n 
mankind in Its track^3► I don't think it v;ould have. . v 

MK. GARY: That's cill I am trying to get at. 



MR. BIDDLE: On the 



2 otlior hand, tJierc are certainly;|i 
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many similar situations — v;here Arthur Murray, in effect/, 
came up v;ith a method of teaching dancing v/hich he protected 
as a trade secret and taught to his employees only as a 
competitive advantage. 

JUDGE FULD: Mr. Miller. 

MR. MILLER: I am going to do the same thing to you 
that Ms. Cohen and I v/ere just doing. 

Qnite naturally you are trying to take> and I don't 
mean this in any derogatory sense, you are taking the best . 
attributes of each of the monopoly schemes as the things you 
v/ould 'like to apply to the protection of . your material. 

Are you really saying that you v/ant the creative, 
innovative aspects of a program protected^ because you strung 
that together with a creative and innovative element of a 
program that the public is tNdlling to pay for; those are tv/o ' 
different things. 

Because/ if you are saying that the creative and 
innovative elements of the program should be protected, then i^^^ 
I am going to sajT to you you arc talking patent, and if you 
arc talking patent, are you v/illing to ; live and die csi a 



Standard — a qualitative standard of invention as opposed 
to the leva! of copyright oricjinality • .. y.:-^:-:-^,^ 
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You knov7, copyright protection is across the board/,; 
but the chances are that if .you push the patent standard 
qualitatively; you may only get protection for one out of 
a hundred or one out of a thousand/ even though the public I 
is v/illing to pay for a hundred out of a huKidred or a thousand 
out of a thousand. 

MR. BIDDLE: This question gets somev/hat aside from 
your particular function/ but our Trade Association is parti-- 
cularly concerned v;ith monopoly problems that exist within 
our industry/ and you can trace that back to having been 
granted a monopoly franchise on patents years ago. < 

In fact, if you look at each industry which is 
currently highly concentrated and under attack as being in 
violation of the antitrust laws, in almost every instance the 
root lays in patents . 

I don't think we are looking for cutting off tech- i^Ji 
nological development ir -we want to see it stimulated. :|; 

The patent protection is falling by the wayside in if 
our industry, not only in software/ but in hardware — in ;^:}^^^ 
electronics in general — and/ more and more companies depend^g 
on trade secrets, even v:hen they are building hardware/ becriu§^| 
there are so many different v;ayG of "skinning the same cat 
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v/ith what is available to us in electronics and coraputer 
technology, and so forth. 

So, even IBM largely depends on trade secret protec- 
tion to obtain a return on their investment. 

So V7hat perhaps I am saying is maybe we have reached 
the stage so many different optional means of achieving a 
given objective, that the patent concept per se is outdated. 

MR. MILLER: I don't automatically reject the notion 
that the timing and the nature of business and, particuarly 
the nature of this high technonology business, might justify 
a federal statute for trade secret protection, 

MR. BIDDLE: Actually, by the time a patent is 
granted under our present system, you have moved beyond that 
level of creativity. 

MR. MILLER: But, "as we' heard yesterday, there is 
the possibility that the current rate of growth may slov; down 
to the point where incremental changes on a program would not r 
be — in other v/ords, the program v/ould not be as dynamic "'"^ 
five years from nov; as it is nov/. 

MR. BIDDLE: Doesn't that occur in any industry that 
begins to approach a level of maturity? '-■■■■-^'^^ 
MR. MILLER: All right. "Sk 
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Then the question is hov; should this group of policy 
makers formulate sonething thsit, given a lack of political 
sexual appeal for this subject that is probably going to last 
30 or 40 years? 

MR. BIDDLE: And I think the consensus of this 
group is we are not sure you can or should; that the present ' 
law with the possible v;eakness of not having a federal trade 
secret statute that somebody Can look at and live up to and 
knov; it will stand up under litigation is probably sufficient, 
because v/e have the variations between the program that is 
inexpensive to develop and which really copyright protection 
is adequate, and you have the program that represents a sub- 
stantial breakthrough in the creative state, of the art, or 
represents millions of manhours in creating it into a usable * 
form that deserves protection to stimulate people to do those ' 
things . 

MR. MILLER: As even the military knov/s, it is much J 
harder to hit a moving target than a standing one. 

MR. BIDDLE; So it isn't as though it was like those! 
times in our country when we wanted a patent to v/idely 'z'!^ 
dissominnto ideas and stiniula-te otlier inventors to build upp!^^^ 
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I think the entrepreneurial spirit of America — if 
we keep up a free enterprise system and really maintain an 
entrepreneurial spirit , there is alv/ays a guy looking for a 
way to get rich and there is continuing movement of people 
in our industry that if they are in an environment that is 
Stifling/ they will move into one that offers them a dynamic 
opportunity to do something new and unique • 

JUDGE FULD: Ms. Cohen and gentlemen / thank you 

very much. 

MR. LACY: One question. I just want to take a 

moment . ' 

I am v7ondering to what degree those of your members 
would rely primarily on trade secret protection and to v/hat 
degree they are troubled by inadequacies of .that in providing 
international protection for copyright or patents / and both 
enjoy treaty protection abroad. 

Is this a problem to you? 

MR. BIDDLE; V7e have talked to a number of our 
members in the last v/eek and a half, and they do feel that, 
this is a problem and, particularly as they are beginning 
to become multi-national in their marketing efforts . 

MR. LACY: Is there a statute language that the 
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Association or any of its members v/ould like to suggest to 
us, because there is plenty of time to get it in, if you 
v;ant to . 

MR. BIDDLEs We would like to have the opportunity 
to submit for the record some additional material. 

We had approximately tv;o v/eeks to obtain a consensu^ 
on a very complex subject. 

MR.. LACY: We recognize that. 

MR. NIMMER: May I just point out that the term 
"international copyi-ight protection", for example, doesn't 
really turn on whether our domestic law gives protection. 

It *turns on v;hether the foreign copyright lav/ gives 
protection in this area, so that even if we confined it as 
a trade secret and didn't give it copyright protection/ as 
long as France or Great Britain, or whatever, recognizes 
computer programs as copyrightable under our copyright treaty;! 
you V7ould have the benefit of that copyright protection. 

MR. LACY: But, only if they copyright noticed it.: 

Well/ in France they probably would, anyv/av/ becausel 
that doesn't depend on treaty there, but in noct countries 
it v7ould require a chain of copyright here to get ifj^mteverzrWf 
MR, KIMiMER: Well, I think actually most countrie^^ 
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v/ould not require/ but in some countries — 
; i-IR. BIDDLE: TCell/ just as we have Bember coiripanies 

I v;ho have softv/are patents in Canada and England and do not 
have any in this country. 

So, yes, I-tbinJc if there is a codification of the 
trade secret lav; here, certainly v/e are desirous to see it 
expanded through international agreements. 

JUDGE FULD: Again our thanks. 

Information Industry Association • 
Mr. Zurkowskiy are you going to address us first 
or is Mr. Taphorn? 

MR. ZURKOV?SKI: Yes, I tliink I will start the ball 

rolling. 

It is a pleasure to be back v/itli you again / and I 
left at your places a new directory of the Association/ 
priraarily for the purpose of identifying the nature of the 
membership of the organisation. 

MR. WIMMER: I was surprised you found it necessary; 
to do that in such a conventioRal medium, as a book. 

MR. ZURi;OV/SKI: It * s looseleaf . Ky boss thought iij: 



■■.v-:-i-il' 



119. 



a little strange, too. 

The fact of the natter is that no computer progrcuti 
v;as used to create that, and it was done by three --by «five 
index cards and it v;as a small file, but you vzill note that 
the membership by and large is users of computer programs • 

There are a number of companies that do ruai'ket 
coraputer prograias, but in this process this has been pretty 
lauch tiie lifeblood of the Information Industry Association, 
since 1969, v;hen v;e v/ere founded • 

lie have spent a lot of time on the question of 
copyright, and for the past thr'eR years or so vre h-ave had a^^ 
very active Proprietary Rights CoiVuuittec v/hich has exarained 
in detail the e::isting revisional legislation and has proposed 
sorae language changes, and it is significant that oiven the 
n;aketip of the organiscition, that the corr;-;.iittee of this organi- 
sation has supported copyright protection for coi\puter orograrui; 
even t];ough rr-.ost of tlio companies vrauld be users of computer 
prograrr.s • 

Mr. Adler, v;ho I had hoped to be able to present tb 
you today, is unable to be with us, partially because v;e have 
our annual /ace ting next v/eek, and wo arc talcing a lot of timfe: 
of merabers for that, and he v;asn't able to rearrange his 
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schedule to be here. 

Hov/ever, I talked with hin about the nature of his ; 
use of the programs, and I wanted to relate that to you. 

Congressional Information Services — that 

is his company — is described in the directory. 

VThat they do is to collect all publications of the 
U. S. Congress, abstract and index them, and publish a znonthly 
and quarterly update of the work of the Congress. 

In order to do that update efficiently, they have 
sorted out and created, or had created for them, a computer 
program to do photocompositions, .to prepare camera-ready 
copy, and they tried a number of alternatives, and the one 
alternative that they came up witli v;as to essentially assist 
in the development of the softv;are and in return for the use 
of the software, to provide the property rights to the softwax^M 
to the producing company, and you 11 notice that that company 
is also listed, IMF0R:4?.TI0N AND PUBLISHING SERVICES. 

They describe their principal product as a 

''Samantha". 

It is a softv;are system designed for use by ir^FOR'- 
lATION PUBLISilURS., to produce their publications via automat^4^| 
coiaputer techniquc/j. . 
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The significance of that, and the significance 
of the position of CIS is that they wish to have as much 
protection for that softvjare as possible, since that v/ill 
insure that they will receive several benefits. 

As one of the users of that system, they will pay 
a pro rata share of the first copy costs of creating that 
product, so that everyone who uses it will pay an equal 
amount. 

They also will insure their proprietary position; 

INF0RI.1ATI0N AND PUBLISHING SYSTMlS Wouid like to see their 
proprietary position maintained since the nature of sof tware,;;|| 
requires that K-IFORMATIOW AND PUBLIsili^JG SYSTEMS be- involved 3 
m the application of tliis in other locations by other people ?l 
v/ho have acquired the software/ they then ?i 

become the recipient of ref ineirvents in that as that sof tv/are | 
is applied to other publishing activities. 

So, I think this is fairly representative of the 
attitudes of the publishing meiabers of the Association who 
are supportive of copyright protection for computer programs/lf 
even though they are users rather than producers • 

We have rnaclc sorac specific language reconimendationst^ 
both to the Congress and to you/ and I thin}; it i»uyht bcsl^^^^^^u^^^ 
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today, if you so desire / to go over some of those provisions 
so that sonie of the questions you have been raising may be 
resolved by the language that has been developed by our 
committee • 

I stress that it is a coirjxiittee activity and does 
not represent the particular views of any one laember. 

So that, in the beginning, v;e believe that computer 
progrciras should be copyrighted. 

Ne suggest that in the definition section that a 
co:Tiputer program be defined, and v/e offer a definition that 
a "coraputer program" is a "'literary v;ork consisting of a 
series of instructions or statements v;hich are in a form 
acceptable to a computer and v;hich are prepared in order to 
achieve a certain result, regardless of the nature of the 
materials, such as documents, punched cards, magnetic tapes 
or discs or computer storage elements, in v/hich the v:orks are 
ercijodied,^ 

A computer program may be a derivitive v;ork of a 
flow chart and either may be a derivitive work of a literary 
v/ork,"^ 

In Section 10 2 v;e suggest that the computer program 
be specifically added to feubjocb matter of copyrights, and 

124 



v;e believe that the copyright protection of coraputet ^^5t- 
v;arc should e:ctend beyond the right to r^^^Jce and exait^in^ copieS 

JUDGE FULD: This gives you, you think, aJ-l ^^^^^ 
protection software manufacturers requi^:^ — copyricfht Pro- 
taction? 

JIR. ZURKOKSKI: I v/as listening to the discussion 



just conclucled, and iny re^^tion 
was that I really appreciated the questions ^ir. Miljej: ^aisedl/l 
because they x^;ere the questions in my r^iind v;hen it <?cuti€5 cio 
to the distinction between an expression of an idea an^ the -^i^jl 
idea itself. * :1 

My reaction v;as — and Mr# Taphorn may hov^ sjo^^e ; 
other ideas to add — was that in some ceases even t^\o\^^ ■ jy-^ 
cou^'riaht protection is available ^nA used, it vjoul^o' not pre:::!^ 

• . ■ . ■■ ^oi'ifii 

elude a softv;are development firm from vending a pa^ti^^lar^'^lli 
thing that they wanted to protect as a trade secret, a^^ takeg 
the risks on it getting away from tbem ^^s a trade sse^^^^'^^. ^^ S^^ 

I don't thinlc the existence o£ copyright protCctipr|| 
necessarily v.'ould or should deny then thcit opporturiity • ^ ^ 

MR. TAPHORN: I thinJ; the IIA I*roprietary- rtigj^ 



Coi;inuttec did not wish to preclude the usc^ of othe^ foiri^^;|^^ 
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protection and the tliought generally was that copyright v/ould . 
afford most people an adequate protection mechanism wlule^ 
hopefully / at the same time not, shall we say^ precluding^ to: ,4 
borrov; a phrase ^ the use of ideas v/hich have not been patented^ 

I think one of the big things is the matter of 
Section 102(b) which expressly states that ideas shall not 
be protected by copyright. : *; 

I believe that was put in there to make sure that 
tl:e copyrighting of computer programs was in no way deemed r 
to impart a copyright to ideas themselves. 

The Committee's concern was that perhaps this would 
cause such a rc rotion that tlie normal degree accorded expres- 
sions of ideas may be precluded. 

Stated another way^ the Committee felt that computers 
program proprietors should have the same rank of protection: n;-^^^ 
in terms of expression of an idea^ that an author of a novel;; i| 
or a play has; whatever that might be. ' ' ^''''^':^'-!^:m 

And^ I think as Prof essor ^Kimmer has said^ no' oxxes^y^^^ 
has ever put a clearer handle oiiwhere our bottomiine is.. r\:}^'S^ 

MR. ZURKOWSKI: VJcll/ the f urtiier reconmandatxohs^:^:^:^'.:^^ 
of the Corcunittee appear in 105 ■ — 106, excuse nc. , . ,^1^ 

h\R. WIHM-iR: Oh, arc you skipping over your lidcrofo^^^^ 
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coinposition, or are you r/oing to get to that? 

MR. ZURK0V7SKI : I understood this section was to 
deal V7ith computer programs, 

I really v/ould prefer to defer that, rather than 
to rauddy the waters at this tiiae v/ith that, 

I would be happy to respond/ though , if you wish, • 

MR, NIMMER: VTell, I guess we have" time problems , 
the Chairman so directs me. 

JUDGE FULD: The v/aters are sufficiently muddied 

already. 

MR. ZURKOWSKI: Okay. 

V7ell| in Section 106, we v/ould add a phrase "data 

included* 

ba£:es and computer programs" to those v/orks which are we 
v/ould provide the exclusive rights to display a data base or 
a computer program in subsection (5) , and one in (6) and v/e 
V70Uld add the additional rights "to read, to store or to 
reproduce for storage in a computer , or to search or to use 
a data base in conjunction v/ith a computer," to that section 
as v/ell . 

MR. MILLER; In other v/ords, >xdu believe copyright 
should control at input? 
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MR. ZURKOVJSKI: Yes. 

MR. MILLER: And^ what's your reaction to input 
for fair use? 

MR. ZURKOWSKI: I don't knov; v;hat you mean by 
"input for fair use". 



MR. MILLER: I will use an exaraple I used yesterday. 
MR. ZURKOWSKI: I wasn't here. 

MR. MILLER: I 'm a publisher of a computer magazine, 
and just as SATURDAY REVIEV7 and other raagazines nov; do reviews, 
of books and motion pictures, and phonograph records, my 
computer magazine wants to do reviev;s on comi:>uter softv/are. 

To do it, it's got to put a computex* cc>pyrighted ; 
program into a machine and manipulate it to see how it works i; 
in operation. 

I would say on the classic theory that is a fair use^ 
it is literary criticism in the computer age. 

How are you going to road your new 106 (6) as agains;tj 
that ]:ind of use? \^ 

MR. ZURI'OUSKI: I think that the Comraittce ' s positiic^ 
is that the language does not preclude fair uae; that the 



language in the subsequent section permits fair use and dcf^^ 
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the standards for fair use. 

The use you are sugcjesting, I v/ould assume that the 
Conimittee would share your view that that's probably a 
classical fair use. 

MR. TAPKORN: I might volunteer the thought that I 
believe the doctrine of fair use has arisen because the 
statutes and the legal lav;s have stated otherv/ise, but perhaps 
have been construed to read otherwise, and the judge in the 
situation has decided that equity will be best served and 
societal interests accomplished by allov/ing^for example, the 
book reviev/er to quote sections from it. 

I v;ould think that future applications of the lav; 
of equity v;ould reach appropriate decisions in this, too, 
even though the law might offhand seem to preclude \;hat you 
propose should be accomplished. 

MR. MILLER: There are those that think that equity 
is fast disappearing from our jurisprudence* 

MR. NIFilER: But law 107 does provide fair use, for 
it v;ould seem to me it would override v/hatever provisions 
there are as some judge v:ould deem appropriate. 

MR. MILLER: If your theory expressed a few ninute^| 
ano, that a nroorietor of a computer program copyright shoulT^] 
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have approximately the sane rights as the autlior of a play 
or book, I v/ould assume that that also renders that program 
subject to fair use? 

MR. TAPHORN: Right. 

MR. NIMi-lER: But, Arthury. are you suggesting that 
you could put in the entire program for., — 

MR. MILLER: Well, there is this debate that fair 
use does not extend to any full replication. 

The trouble is that when you deal v;ith the situation 
I am posing, tliere is no way to make fair use without making f 
the full computer replication. 

That is one of the curiosities — 

MR. TAPIIORN: That may or may not be necessarily 

MR. MILLER: See, to reviev; a book, I don*t have 
to copy the book . t 

MR. TAPKORN: It may also turn out to be true that --'i 
to reviev; a program you do not need to have to go through 
the v/hole format. y-J^. 

MR. MILLER: Query v;hether you v;ant to constrain 
the reviev/er bv some abstract notion that to reviev; you can 
only use "X" percent of a program. ./i 

HU. J',URKOV?SKI : V7ell, I do think tliat v;hat has bcenf 
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the exact circumstances that you are talking about would notS 
violate any of the provisions of 107; it would not exceed ; 
the language of 107 even though it involved the use of the ; :3 
entire program. -^.-'^r^ 
I think that you have to take into account that in:}7| 
the information business there is a phenomenon that informatio 
can be sold off the shelf without ever diminishing the stock 
Okay? 

So that the reference point of making a complete . 
copy may not be relevant in the information age/ because yo 
are not diminishing the stock. M| 

Provision (4), however, of 107 — I'm sorry, I don^^H: 
have it in front of me — addresses the problem in the - 
information age and that is, can that use diminsh the market 



and if it has, if that use has in effect been undertaken to vv^;^^^ 



avoid paying a pro rata share of the first copy costs, for; 
some purpose for which that pro rata share should have been 1^ 
paid, then I think it is an infringement and not a fair use. 

I :think\that . the . courts are going to have to wrestlii^ 
with these dimensions in greater detail, and in prccise:;factu^P 

■ ■ ■ ' ■ " .'. ' . '-i'SS 

situations, and I doubt that you. can go^^^^^ 
guidelines in 107 for defining fair use in this field vv^j^^^^ 
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MR. MILLER: That's very helpful* 
MR. ZURKOV:SKI: Then we V7ould suggest that if you 
do adopt those provisions, or if those provisions are adopted/ 
^Section 117 becoraes an anachronisra and should be eliminated* . 

It may bo possible , and v;e suggest an alternative 
to eliminating 117. 

It may be possible to amend 117 should you v.dsh 
to make some recomraendations in the current copyright revision 
effort/ and have come to grips to your satisfaction v/ith 
coiaputer programs and you could amend Section 117 — you could- 
suggest araending 117 to limit its impact to other than data 
base computer programs. 

In trying to outline the rights of a computer pro- ; 
gram developer / v:e have also suggested a nev; Section 117/ or ■ 
it could be just an entirely new section entitled, "Scope 
of Exclusive Rights. in Computer Programs." 

And/ the first paragraph of which would provide 
that mere possession of a computer program does not entitle --d' 
one to make a copy tiiereof by reproducing in. the computer/ 
and that goes to the rights of third parties/ and is. a signi- 
ficant provision in tonus of copyright offering greater pro--^ 
tection than restrictive contracts. 
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The second paragraph of that nev; section would 
state that the product of the implementation of a computer 
prograra could not be considered a derivitive work of that 
progran. 

The copying of the computer program v;ould further 
be defined as copying by recording the computer main raemory, 
by amendment to the definition of a vrork as fixed, so as to 
conform that language to the factual situation of what goes 
on within a computer. 

So that we would say that a v;ork is "fixed in a 
tangible mediura of expression v/hen its eiubodinent in a copy 
or phonorecord, by or under the authority of trie author is 
non-evanescent and sufficiently permanent or stable to permit ■; 
it repeatedly to be perceived, reproduced, or otherv;ise 
coriiniuriiccxted *' and v/e v;ould stop there really, "or otherwise ' 
communicated'-, and drop the rest of that sentence. 5: 
And, the point of that is that it thus has been made i 
a copy, and thus it may be perceived and it may be stored iri^^^^ ^ 
main memory for such a brief time for ordinary purposes, but vv|^ 
if it can be repeated perceived, it is fixed sufficiently for;3| 
purpofics of constituting a copy, 

I think Mr^ Taphorn has made reference to prop6sed^| 

■ •• ' ' " ■■■■■ ■•^"/•'■'SS^ 
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ciraendment 102(b) and we v;ould add at the end of Section 102(b) 
"Hov/evcr, copyright x^rotection may exist in 
a collection of ideas or abstractions / arbitrarily 
selected from a plurality of alternative ideas or ' ^} 

abstractions or in a discretionary pattern of events 
or processes," 

I think that that fairly v/ell describes the function 
of a prograiti draftsman who has an alternative set of v:ays in 
which he can write a program, and in keeping v;ith his style , 
and his ideas, and his experience, he chooses from among 
an alternative set a particular set, and it is that choosing 
in v;hich the authorship in this situation arises, 
MR. LEVIWE: Excuse me. 

Is there a distinction in your mind between 
"collection'' and "compilation"? 

"Compilation" is a word of art, • 

MR. ZURKOWSKI: I think v;e may have avoided using 

■■■■■■ ' -■. ■ ^ v,'S^ 

the word "compilation", but I don't think there is any signi-| 

ficant difference bctvjecn the two words an thx<^' situation •■ y>:)i' 

MR. MILLERS Paul , could ypM define "iuea'"V or- 

"abstraction"? '^^''v-'V' :\:'V 
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MR. ZUHKOWSKI: That's an easy one. 
No ^ I can't* 

MR. MILLER: In the last two days, lots of different 
v;ords have been used to describe the elements of the program: 
the "algorithms", the ''logic" r "instructions"/ "conmands". 

Nov/r v/e*ve got "ideas" and "abstractions"/ and V7e 
are still stuck v/ith this problem of v;hat is a ^copyrightable ^[ 
unit. 

MR. ZURKOWSKI; Do you have any v;ords of wisdom on 

• ' ' "• ■ ■ '"'"-if 

that/ Joe? iJi 

MR. TAPHORN: Well/ as I said earlier/ it vas the'^ll 
feeling of the Committee that were talking here about the;;-| 
same type of thing that Judge Learned Hand v;as speaking of 
regarding a play 30/40 years ago. 

I think the. play v;as "Abie's Irish Rose"/ or f : 
something like tliat/ and I'm sure Professor Nimmer could 
explain it much better than I can/ but Judge Learned Hand 
basically said that somewhere between all the Affords that 
novelists had written and the title of tlie play/ you had. tp^^^ 



draw tlic line/ and he talked about levels :of abstractlbn:;:;£tht^ 
as you left out more and more of the incidents/ the c^^ 
the events/ and things like that/, sooner or' 1 you^^^^^^^^ 
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have to say that vow arc nov; in a realm of ideas, which are 
unprotected by copyricfht* 

I don't knov/ that anyone has done much batter in 
terns of stating v;hat that line is. 

The Conunittee just wished to assure that hov;ever 
that line is drawn in copyright lav;, that prograras v7ould have 
the benefit of that same consideration/ bearing in mind V7hat 
102(B) says* 

So they accept 102(B) and just want to be sure that 
102(B) is not extended so far as to preclude prograois being 
accorded the benefit of the expression of the idea in its 
full ambit. 

V7e really don't v/ish to change the copyright lav; 
in its doraain/ v;hatever it may be. 

MR. -DULLER; The difficulty I am having is that 
those tv;o words don't have any invnediate reference point with 
regard to V7hat is actually on a program. 

I am a little concerned that a covxrt v.all treat 
those tv/o words as terms of art and, they are not terms of 
art; they are just different words than algorithm, logic, 

inii-truction/ command. 

MR. T?iPilOUM: I shnro the Professor's observations .^jj/l 
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I might just note back that ten years or so ago, 
I believe the Patent Lav; Office endeavored to define what 
they might consider patentable, and perhaps I shouldn't 
be speaJcing for them/ but I have a feeling one reascii they 
gave up on the project v;as that nobody could decide what an 
algorithm is. 

Probably everybody had his o\m thoughts. 

I don't really believe v;e are going to resolve the 
situation here today. 

MR. MILLER: And the curious lesson might be not to 
try by using words that don't have content. 

MR. TAPHOEW: VJell , the Committee's motivation v;as 

partly in the light of that Nichols case decision back in 1930 

back to 

MR. ZURKO?:SKI: I think ^our putting an end to those : 
lengthy discussions v/ithin the Committee on the pros and cons 
of putting it in; we enjoy the luxury of being the pro- 
ponents and not the one who has to v.Tcite it/ really/ and v;e 
thought that it v7ould bo useful to put it in as a proposal 
toj highlight the problem. 

The deeper v.'e got arj a Committee into the details 
of this, the iwoxc. conpler it cjcts, and I'm really impressed. 

I 

with the cliccuif:£:ions I hcwc huard so far hero today in tcrmsT^ 
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of coniing to grips v/ith those complexities, and I an greatly 
encouraged by what I hear, and I don*t think that \ie have 
the ansv:ers, either. 

MR. IIILLER: I don't know whether this is an atjpro-. 
priate time/ but on the assumption that it is, I think this 
— you knov/,. this is the first sort of a systematic presentati^in 

4 



we have gotten as to hov; to deal v^ith the v/hole revision bill 
through the eyes of this problem, and it might help the 
Commission if the staff analyzed these proposals, and gave us 
a memo indicating the impact of these proposals on some of 
the things we have been talking about in the last fev; days. 

JUDGE FULD : Mr . Levino t planned ' to .do that . 

MR. MILLER: He h:^? so v::iir.\\ initiative. 

liR, LINIUE: I didn't realize that until about ten 
seconds ago. 



MR. ZURKO'a'SKI: Well, one of the effects of — 
I'm not sure if it's 102(B) — the amendment — but v/e do 
not feel that the re-f lov/charting that is available today 
v;ith a commercially available computer program can recode 
another program and produce a flowchart out of it. 

V7e tliink that process v;ould be an infringement of 
the program that was being subjected to that treatment. 

■ ' • ' 138 
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I don't >:nov;, that's pretty esoterical, t gues^./ 

xMR. TAPHORW: I think we v/ould further line th^ 
new program written from some of these flowcharts / end ^he 
problem you have been discussing comes into play hea:^* 

The nev; program might possibly be subject to ^he 
copyright in the original program that v;as created fjroU^ the 
intermediate v;ork/ namely, the f lov^char't* 

We V70uld quickly observe that oj^e might writ^ ^ 
flowchart, which is so general as to coi^Prehend whait 
identified this morning as one should v/3^ite a novel, h^'^ing, 
a private detective v;ho does a lot of t^-ings on his ov/n/ an 
conversely, there are flovrcharts at the other end of ti^^ . -'-'M 
scale which are just one level of abstraction, if yo^ v^^il 
pardon the abstraction, below the code itself. 

It would seem that those would certainly quit^ 
clearly involve the personality^^riginal programming ^^''^Hor , JjI 



and which should be protected. 

Otherwise, in effect, programs oould be re^dilj^ 
"ripped pff'% to borrow an expression. 

MR. PERLE: What do you mean thtstse might irivoXVe 



the personality? 



m 

P 
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KR. TAPHORN: By that I meant to sav no tv;c? ^^^graflT^ 
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are v:ritten alike 



If you and I v/ere both given a job of writing a ^ ^^ ^^ 



program to do payroll in New York, make an appropriate all6Wr;|| 



ance for Kev; York state income tax, and the federal income 
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tax, shall we say, that that program would definitely be 
different — yours and mine — and, it would in part be 
different because you and I look at things differently, 
no matter how jnuch better yours is. 

MR. PERL2: Are you saying that different ways of v§ 
look'ing at things, as reflected in my v7ork product, should 
ho protected? 

MR. TAPHORN: Yes. 

V7hat we are trying to say, or I at least hQliovo:i:^:\i^^ 
that the differences due to personalities are essentially 7 
the copyrightable elements of work, and I believe one finds 
that reflection of individual personalities in a program 
Cfuite a bit. 



MR. PElUiiE: I thought creativity was akin to the;^^|^ 



personality, 



I guess we arc talking about the same thing t^^^^^^^ V^^^^^ 



MR. ZURKOWSKI: One further area is Section 301/ ^,;itli 
preemption clause in the bill provides some ^- we wo\:ld^r^ 
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to recommend, and we do rcconmend that the language be amended 
to insure that rights under state laws, such as trade secrets, 
are not preempted. 

So that that is the first araendraent you see there, 
and the second amendment would be to insure that corapliance 
v/ith the deposit requireinents would not destroy such equiva-- 
lent rights . 

The question of deposits also raises the question 
as to the variety of v/ays in which the register can require 
deposits or can establish regulations covering deposits, an^ 
it v;ould seen to me that there is an area in their area of 
deposit requirements for motion pictures v;hich might be a 
useful guide for the area of computer programs, since it 
does not permit the Library of Congress to have any public 
shov/ing of those films, and, in fact, most of those films 
are returned, are they not? 

MR. GARY; Uell, under the agreement, yes, you can ; 
elect to request a return agreement, v/hich, I think, most 

motion picture producers sign. 

MR. ZURKOWSr^I: On the other hand, I do think that ' 
the depository requirement, and one of the purposes of which^.^: 
is to establir^h a nationc^ldopository or a national listing 
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sorae hind, v:oulci be e::trenicly useful. 

I have explored v;ith a ntunber of people v;ho raarket 
progrcuas as brokers, and they currently vrill direct inquiries 
nov/, .to producers of softv:are to request a description of 
V7hat softv/are is available and it is on the basis of that 
description that they make its availability knov/n to users. 

It seems to me that there is some experience there 
in terms of specificity by v/hich the prograras are described 
tiiat might be useful to the Commission, if you v/ish to consider 
alternatives to requiring that the entire program be deposited. 

KR. LEVINE: Just on that point, my thinking v/ould 
be that it v7ould be v/ell in the interest of proprietors to 
deposit prograivis simply because these are not v/idely distributecjl; 
as v/ith motion pictures, and everyone has a pretty good idea 
of v;hat the motion picture, "All the President's Hen" is, but 
very fev/ people have a very good idea of what prograia "X" is, 
and simply for purposes of proof should the proprietor attempt 
to enforce his rights, I would think it v;ould be very useful 
to have an official deposited copy in some agency. 

MR. ZURiCOlvGKI: I would not make the assuir.ption 
thcit i.s i'nplicit in your remarks that programs v,dll always be 
marlvetcd to a limited audience. 
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I v;ould cite a May 3rd issue of the K2W YOniC TII.?ES 
which carried a story about lov; cost computers beginning to 
move into the hoiae. 

And there are such cost factors ds four years ago 
a typical microprocessor cost $400; a single microprocessor 
today, the size of half a stick of gum^ can contain 30,000 
transistors, and the bestselling one today retails for $15. 

The article goes through a description of computer 
hobbyists v7ho are developing all kinds of games using computers 
in a one-on-one situation in their own living rooms, and I 
could foresee the day vmere there are corr.puter lorograius that 
enable you to interact v/ith thcit computer to play chess," to 
figure your incon\e taxes, to do all that sort of thing, and , 
that kind of a package could be sold as a magnetic tape, and ■ 
it bears a striking resemblance to the experience in the 
recording industry v/ith magnetic tapes. 

So I V70uld not make the assumption that you are . ■ 
talking about a conuiodity hero that is esoteric and of liiuited. 
interest to a very select audience paying $50,000. -.y 

I think that you are talking about things that will;! 

'A 

ultimately be sold to the consumer, and you then bring it bacK| 
under the same kind of motivation v;hero you want to got the 

14-3' ■ ■ '"''Ci^^ ^'^ti:\'T^ 
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dov.'n, you vrant to give txie person an opportunity to make his 
investinent in marketing, so that the individual cost of the 
individual consurfter is spread v;idely and the price ultiiaately 
gets V7ay dovm. 

I would also like to pick up on Mr. Lacy's remarks 
about the international thing . 

I do think that the U, S. has the most at stake 
in the area of computer programs, and for us to follov/ rather 
than lead in the field of resolving these problems is going 
to diminish the position of the econoraically around the 

v;orld. 

WIPO has addressed the subject, as you know, and thej 
have suggested that due to the uncertainty as. to hov; far 
coi:iputer programs and their preparatory and accompanying 
material could be covered by existing forms of protection under 
national law, that a special type of legal protection would 
be considered for computer softv/are, and that's drawn from the 
introduction to the third session of the advisory group on 
non-governmontal experts on the protection of computer prograrrts 
scheduled for May 16th and 17th. 

I think v?c have covered the — 

ME. TKraJj: Mr. Chairman? 
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JUDGE FULD: Mr. Pcrle. 

MR. PEPiliE: I don't know if this was covered before,: 
but you have certainly done a job on adapting S.22 in computer 
prograroming • 

If you had your druthers, sitting 
here, and if both of you were asked what is the ideal way in 
v;hich to protect coraputer software, would it be copyright or 

something else? 

MR. ZURKOUSKI: I think it irdght be possible to 
conceive of sonc thing else that would be better than copi- right, 
but I think that the advantages of copyright, that you have ^ 
national unifonnity and you don't have to rely on state laiv. 

You have a growing understanding of the n^eaning of 

copyright. 

You have trade practices in the copyright area that 
vou can draw on, and you can get some depth of parallel 
experience in other areas of intellectual, property . 

For my part, I think copyright at this point in 
history is the optiriium solution. 

MR. TAPIIORN: I would second that, but taking quicki3j| 
the caveat, v;ho knowi*: what someone might figure out as a - 
better protc/.ction mechanism and, in the course of that time.,^^ 
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you v/ould be faced v/ith then balancing the competing interests 
of all elements of society; probably v/ill not be an easy 
answer to come by, and you miglit come up with a solution that 
iriakes the developer in computer programs very happy, but it 
might make the users unhappy. 

I am just saying vrho knov/s hov; to figure all of that 
out/ and I vrould also quickly, before I support what Paul says, 
note that VJIFO now has a proposal — a model law — that is 
going to be consisdered on May 21st or thereabouts in Geneva. 

JUDGE FULD: Mr. Levine is going to attend that 

meeting . 

MR. TAPIIOKIJ: And he will be well prepared. 

The VJIPO lav/, as I think I read it, has substantial 
elements of trade secret in it, and it has elements of contract 
lav; . 

It has elements of patent law possibly in it, but I 
think fundamentally underlying it all is copyright. I think 
that is really the basic thing. 

Now maybe that's a better scheme for a manufacturer, 
or maybe it's a better idea for society as a whole, I am not 
quite cure, but if you come to copyrightfi, it's inexpanf^ive, 
put the notice on in the riglit placci or tv;o plc\ces, or v-hatcver 
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is necossaary, and that is about all you have to do except 
to attend to the registration* 

The things go out; someone now, shall v/e say an 
employee of the customer, takes off with the program. 

Probably — let's say he begins to scatter it. V7hat 
can you do against the employee? 

The main thing the owner or the proprietor of the 
program v7ould like to do is stop him from doing that, and what 
is the most effective, quick vehicle for stopping that? 

It vrauld be a copyright. Get a preliminary injuncr^, 
tion against the person. 

You can't really expect to go against the person and 
recoup the injury, because the person probably doesn't have 
that kind of money. 

So, when you look at it all around, it looks like 
copyright would give you a lot, v/hilc not tying up the exchange 
of ideas. 

Not tying up a — you kuovr, in patent lav; you have to 
sit dovm and say, "If I do this, am I infringing 

somebody's patent?" 



If you only have copyright law, basically users can 
sit dovn^ and vrrite — - all they have to be sure of , and I rearlj 
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have not heard reflected adequately/ in my opinion, tlmt all 
copyrights is is protoctincj you against us copying; that's "tine 

only benefit it gives. 

It really allov;G each of us to sit dovm and write 
wholeheartedly, and independently^ and enthusiastically, so 
copyrii3?:it still allov/s the ideas to, be scattered around. 

So it seervis to me it's a very reasonable coraurGinise 
at this stage, and maybe experience v/ill sagc/»-;st it v/asn't 
good enough or just right. 

MR. GARY: You hcive ruentioned just then that all 
it protects against is the copying. 

Have you neglected, or are you pusihing the idea of 
1 a performance right as it v/ere for the use of the program, 
for exaiaple? 

MR. TAPHOPi-T: I think the Ccmiuittee v;as of the 
opinion that if you consider the tenn "copying'* to include 
the term "recording it in a computer" — main ne^i'iory or per- 
manent storcige eleiaent of the coii^puter — if that's a copying 
then that v/ould probably give you sufficient protection on 
that program. 

Nov.', there ir. soi^.c small leakage tliere. 

For e>:a?i:nlc, you could key in an j.ns true tin at a 
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keyboard; one instruction goes in, the computer executes it, 
and then you key in another one. 

Now, whether that sequential entry v;ould be deemed ....;| 
to he a copying, I don't knov/ that I personally have any feel 
for that . 

I an always reminded of, shall v;e say, any one of 
us taking & line out of the dictionary, and I think that's 
generally deemed fair use, perhaps. 

Uov, v7ould that same kind of logic apply to the 
entry of a single Instruction at a time into a corr.puter? ^ 

.Now it seems to r.ie that is quite possible in the 
future when v.-e are talking about home computers. 

There are coriputers, I think, being marketed raore 
and more now where this type of operation will come into play,, 
v/here you will key in one instruction at a tiiae, and I v;ould \ 
note alKo that at least 'one trend in prograinndng is to go . to . 
higher and higher level languages; to use languages v/hich more J| 

■■ m 

approach the normal spoken language. 

0, 



So that one instruction keved miaht trigaer a whole - ff 

• ■vl 

set of responses in a coraputer. --^^'n^ 
APL — a Proyraiurainrj Laiiguaqc — is an e^xairtplo of 

a language approacliing that. One instruction is excoedinqly. .^f 

■ v:ii. 
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pov7Grful. 



I am not really a good prograiraaer , but let's say 
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it^do v;hat a hundred instructions in a similar language might • 

do, .. ... .... . v ; . 

So it may be that it's desirable to afford the 
program proprietor protection against a single entry ^ but 
it has been thought up to now a normal computing v7orld, that 
that's not a very big exposure. 

KR. SURKOVJSKI: We are saying that we are seeking 
the equivalent of a performance rate. 

MR. GARY: You are doing it by dcfinitipn^ I take 

it^ then* 

MR. TAPHORN: I think we should say, I believe ' r 
program proprietors v/ould enjoy tlie performance rate. 

MR. LACY: Mr. Chairman? . \ 4 

JUDGE FULD: xMr . Lacy. \| 
MR. LACY: Just merely to that point. i/^ 
I took it that when Mr. Taphorn was solving you could:- 
write v;ith no concern except that you weren't copying ^ all- 
hc meant v;ac that a program v/ritor didn't have to v/orry that./'^^^ 
he might independently happen upon soracthing someone el f^e had 
done, as Ite raiglit in a patent case. 
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But as long an ha wasn't copying soraebody else's 

work — 

My question, though, follov/s cn one Mr* Perle asked. 

I take it, as I recall, that when j'ou drew up these 
particular proposed amendnients , one of the reasons why you 
elected to deal v/ith your copyright problems by arr.endinc Title 
One of S.22 V7as that seemeci to be the only practical V7ay of 
conceivably getting anything done in this Congress, or the 
easiest way, 

Nov;, if you v/eren't under any constraints and v/ere 
approaching it ideally/ v;ould you do it by amending scattered 
avaendments through the text of Title One, or would you prefer 
to tackle it in the way design copyright has been atteraptcd, 
by a nov; Title to the Copyright Act that would deal with the 
whole computer area, presumably data bases, as v/ell as softv/are 

and a separate title to that? i 

■I 

iMR. ZURIOTVJSKI : I don't knov; that v;e ever have really 
addressed that question. 

I do think there are tremendous — 

KR. LZiCY: It is not an easy term/ second considera— 

tion . 

MR. ZURi:O^T»KI : There are tremendous advantages to 
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keying tho language to the existing language, for the reason 
that the existing lannuage has depth, has neaning to it, and 
as soon as jou tinker with it, it calls forth all these other 
questions that need to be resolved. 

MR. LACY: It's a more efficient program. 

MR. ZURKOWSIvI: I guess SO. ' 

MR. TJiPHOHN; I would say any advantage to falling 
into the copyright bailiwick is that, perhaps, it will facili- 
tate international rights. 

MR. LACY: I v/as assuming in the copyright bailiv/ick 
— as design copyright proposed — and you remember that 
v:as Title Three? 

MR. TAPPIORI]; Yes. 

I must say I have given no thought myself as to 
v/hether T'itlG Three tvpe of rights v/ill be available to other 
countries via the UniveirGal Copyright Convention. 

You have to ask Professor Nimmer if he has a thought 

on that. 

hTv. lIIMi'lER: Well, sometliing that remains, to be 
clarified is vliether copyright as defit?cd under the Univorsar;^ 
Copyright Convention and under tho Demo Convention 
v;oul(2 bo tJicugJit to inclvido cor/.putor prociraius, for example ; > 



152 



ERIC 



151 



— sound recordings — or so I think most people think — 
not included under the Universal Copyright Convention and 
Berne and that's v/hy a special sound recording 

convention v;as required. 

But, the further j^oint is that that depends on v/hat 
the conventions raean; it has nothing to do v/ith iv^hat our 
domestic lav;s do or don't do. 

Whether or rot v/e grant protection, and v;hether we 
do it under a separate title or as part of the Title One is 
not going to change the meaning of the International Conventior 
v;hat they nean, they mean. 

If they do include that, then V7e have that protectior 
internationally regardless of v;hat v;e do domestically. 

MR. TAPIIORN: I think that is correct. 

nov:ever, I believe the v;orld is looking for leader- 
ship and guidance in this area. 

VJIPO's examples are a good exaraple of it, and if tlie 
United States were to demonstrate that programs fit in under 
copyright lav:s , some other countries, I think, might just 
auto:natically read thcra in. 

In fact, maybe programs are well in the United States 

■■■•■•■■'1 

law. I am sure there is Congressional there is history, ii^^ 

■ ■ .••••.>■■■ 
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the reports suggesting that Congress thinks the existing copy- 
right la;; takes care of programs , 

I guess it's our thought that the industry is of sue! 
size and that certain y is so important to businessmen that 
it ought to be made very clear that that is the thing. 

I guess the thought of the Committee was that there 
is certainly the possibility then that other countries will 
either assume or v;ill legislate in appropriate amendments 
to their copyright lav;s. 

MR. LEVINE: About how much longer do you expect to 

be? 

MR. ZURKOWSKI: Me are finished. If you have ques- 
tions, v;e v:ill be happy to stay longer / but I think we have 
said about v;hat v;e have to say today. 

MR. LEVIME: Barbara Ringer is very busy, but I think 
if we would like her to, she might come up and report on where 
things stand now v;ith the House Subcomntittee and there hai- 
been sone activity today. 

I can get the message to her and sec if it is possibljel 
for her to come up. I think it v^^culd bo a good idea. 

MR. KEPLIMGER; I'lr . Zurkov:s);i, in your commontf; we 
asked a question about v.'l^cthcr the current time period was 
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desirable and acceptable for total recfistration, and you felt 
there v/as no need for any change in the time period for 
protection. 

Nov;, is that a firm, strong position v;ith the indus^ 
try, or do you think that some harm v;ould be done by soitie, 
perhaps, shorter period of protection? 

MR. ZURKOWSKI: I think five years would be too short: 
a term in talcing such a slice at it. 

It v;ould be precipit^ous in view of v;hat I think 
are going to be sonae consumer developments which affect the 
marketing of those products. 

I don't it's extremely difficult to see hov; the 
industry v7ould become that stabilized over the next 30 years, 
so that a program V7ould stay in a static condition for much 
longer than five years. 

But I do think that there a,xo. prograjias coming dov/n 
the pike, and applications for* computcjrs ,an<i programs that 
deserve a longer duration than that; than the five years. 

The Committee, I don't think, has ever taken a 
IDosition on a shorter term. 

The only ercperience v;e have had with the five-yoar 
term has been under the Office of. Education and Copyright . 
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Authority, and tliat five years has been ineffective in 
accoraplishing the purposes • 

It has not vrorkeci, because it takes, in that case, 
the educational curriculum terms, and it takes almost five 
years to penetrate the market and establish a product, and 
then your copyright is gone. 

I guess lay point is that if there are consumer- 
oriented programs, you are going to have the same problem in 
five years; it isn't going to be enough. 

It may be enough for a $50,000 prograrci, where you 
have a hcilf a dozen buyers, and you are going to reach those 
half a dor-en buyers in the five-year period, but I don't think 
that that logic follows through when you get into other areas* 

MR. GARY: i-ir. Chairman/ if I may follov; up on that. 

JUDGi: FLiLD: Yes. 

MR. GARY 2 I am assuming that if you have five- 
year terras f for oxamplo, it v/ould also be a renewal term of 
five years, giving you a total of ten years. 

I tliink I'r. Keolinger's question is really directed 
at the problem o? v;hethor or not it is socially desirable to 
have, for example, a 75-year terrA undnr the new Bill, if it's 
ucr.Q by a corporation — duration of a px-ogrcMo. vrliicli may bo 
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outdated v;ithin five or ten years or thereabouts . 

Is it desirable to have that under protection all 

this tine? 

I think that is the basis for his question, 

MR. ZURKQWSKI : VJell , I tliink that a shorter time 

period vrould not be opposed, but I still think five and even : 

renev;able for another five rnay not be realistic down the road*. 

MR. GARY: Do you have any knov;ledge of any prograras 

today that have been in existence continually for four to ten 

years? 

MR. ZURICO'l^GKI : Oh, yes. 

The basic information retrieval package that Lockheec 
uses called '^Dialog" dates back a full ten years, and that's 
still the core coraputer program for search and bi]:)liographic 
bases . 

?:r. GARY: Is that the only one or do you knov; of 

others? 

MR. ZURKO'CSKI: No, I don't. : .i 

I ar.i not personally acquainted v/ith ther.x, but I know:^ 
that that has been around. 

MR. LhCV: Mr. Chairrvnn? . . .^i 

JUDGIJ FULD: r.r . Lacy. • • .■ -^f 
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MR. LACY: I think the thought behind the five-year 
period in the Office of education Copyright policy axid this, 
of course/ is not statutory / this is a contractual limitation 
on the period v/hich the Office of Education permits a copy- 
right to be gained on material to authorship that has contri- 
buted financially. 

I think the thought is a curious mixture that at 
the end of five years the work in its original form V70uld have 
lost value because it v;ould need to be revised to continue to 
be raarketable/ but that the work as a basis for revision v;oulcl 
still retain a value. 

So by putting the five-year lirait they assurae that 
the publisher v/ho enjoyed that five-year copyright would by 
then have conipleted his first revision of it, \%'hich as a 
revision would enjoy a copyright, but as competitors v/ould 
have an opportunity to employ the basic material, and conpeti- 
tors' revisions that they would make. - 

Of course, they v;ere not trying to protect -the • 
investments in developing the original mciterial v/hich the 
govcrn-nient produced; they v/ore really trying to protect the 
investment in the inarkoting. effort. 

r>o in two respect r. I tiiink you had a rather diffcrenjj| 
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problem froni a privately-developed computer material, where ^ 
you are trying to protect the original investment , v/hich 
v;as provided in the Office of Education thing. 

But I do think there is a problem that you might 
find programs which were revised so rapidly that the original^ 
progran was no longer marketable, but where the retained 
raw material value is a basis for the revision stuff , and sociii; 
policy might or might not v;ant to protect that value as a 
basis for revision, even in a rapidly changing market. 

Even if "Dialog" weren't any longer marketable/ it 
might have components that might enter into a marketable / % 

provision. 

One aspect of social policy might want to continue 
to protect Lockheed's investment in that, and another night 
be that it would be socially desirable to let otiiar people use! 
that in rework ing new programs. ■ 

MR. ZURKOWSKI: Well, just for the record , ^'Dia log^^i; 
is government property, and you can buy it for $25 through vl 
tile Univernity of Gcorgiat 

It's significant that I don*t think many otiiers hay|^ 
developed commercial applications for that software/ that it^Nvl 
has boon pretty much Loc]:hecd 's Information Svstems that havc?P 
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developed that search and brokerage function* 

MR. LACY: Don't let the fact destroy tlie analogy , 
because they are different. 

MR. ZURK0V7SKI: I think that the experience of 
EDUCATIONAL PUBLISHERS, given the fact that the five years 
was supposed to protect the investment in marketing, v/as . 
that they v:ould just get a product up to a point V7here the 
product was accepted in the educational. system, and then it 
v7ould fall into the public domain and all of their competitors 
v7ould be able to ride that raarketing effort, and the five 
yeax-s was just too short; five years goes av;fully quickly. 

JUDGE FQLD: hs v/e have discovered these two days. 

Ms. Uilcox? 

21S. V7ILC0X: Mr. Zurkowski , you indicated that there 
was a reason to believe that there would be a lot of home 
distribution of computer programs, or softv/arc progrcu^as, and 
there also seems to be a direction for self-contained units. 

Do you feel that would he something to copyright? 

Should they be covered in the same way? 

MR. ZUP.KOVJSKI : v:ell , my analogy v/as to — or my 
tliought \<fas to encourage tJic development of a program that 
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could bo sold to people v;ho had a basic coraputcr unit, and 
tliey could do different things V7ith it, witli different self-- 
contained cassettes that inight be replaced in the system. 

Now, you are postulating a situation v;here you v/ould 
have a computer unit \vith only one program in it, and I don't 
think you need copyi'ight for that. 

If you can't get anything else in there, another 
— once the machine has been sold, it has been sold. 

JUDGE FULD: ' 6abe? 

MR. PERLE: Yes. 

On Section 101, my computer definition stops. 

MR. ZURKO/JSKI: It stops where? 

xMR. PEllLE: On the very first page. 

MR. LACY; Have you got it in this forrp., ffabe? 
It's mucli more legible than the mimeographed ones. 

IIR. 2URK0V:G:a ; Yes, I can get you a copy of that. 

This language v/as tal:en from testimony that v/as 
prepared for the Hou^ie Committee, and it is in these reprints, 
if you v;ant thorn. 

MR. TAPIIORI]: To ansv;er Ms. V7ilco>: ' question some 
more, one can i-*uigiriO a proyrciiri being on a computer tape. 

It is technically feasible today to put thc;t sot oP^ 
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instructions on a somi-conductor chip, if you v/ill, one 
instruction after the other. 

It seems to ne that that is not protected by copy- 
right. 

Then there is a first question: V7hat does that 
type of thing do to the copyright, and v/hat is on magnetic 
tape? 

The second question is: What rights v;ill a person 
have v;ho reads that out of that seird -conductor block? 

Will he then be free to run then? 

HS. V7ILC0X: That's my question. 

riR. ZURKOV'SKI: Well, v;hat is your ansv7er? 

MR. TAPHORM: I v;ould suggest it should be subject 
to copyright as being a set of instructions or st^ten\ents in 
a fonu readable to a computer, because you could pull that 
semi-conductor chip out and stick another one in and go nerrilv 
on your v;ay. 

HR. LACY: VJeil , isn't that V7hat happens nov; v'ith 
the programmable hand-held calculators essentially, v;here ten 
or 15, 20 different programs for a ?Ievjlett and Packard brand 
that they yas^t developed? 

It's essentially the same thing, i^n't it? ^ ' 
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MR* TAPHORN: Yes. 

I know 131-^ markets a product called "The 5100", and 
I think — well/ in essence you stick in — well, it's a 
magnetic tape* 

They can also say to you it has inside of it a semx-r| 
conductor chip, on v:hich chip is a program which it is other^-xiv 
wise marketing as a program product, 

MR. HILLER: The same is true, I assume, with the ; | 
Kagnavox Odysse.^ for playing tennis on your TV screen. 

There is a chip in there — 

KR. TAPKORN: I am not familiar v;ith it. 

MR* MILLER: Vloll , I can't think of a better illus- 
tration to de:nonstrate the fact that we are so far away from || 
anything remotely connected to traditional copyright when you;^ 
have got an imbedded chip — a semi-conductor — with the pro--| 
gram or set of instructions built into the electronics , to talli^ 
non-verbal — totally irrelevant to the user. 

There is a serious question as to v;hether you v;aht: 



that under the interests of copyright as opposed to some other;| 
mechanism. 

MR. TAPIIor.M: I understand, I think, v;hat you ea:G-0ii^ 

saying, but it is a writing which is and in: that semxr^^i^^ 
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conductor chip it is functioning in the same that it's func- 
tioning when it's reading a magnetic tape, if you v;ill. 
It may — 

MR. MILLER: So is the circuitry of a television 

set. 

MR. TAPIIORN: But it does not v;ork in the normal 
sense of hardv;are in that that computer looks at — it pro- 
cesses one instruction and then it stops and say, "What next 
ari\ I supposed to do?" 

In essence, it doesn't stop, but it goes automati- 
cally and gets a new instruction and proceeds accordingly, 

MR. MILLER: And you distinguish that from a tele- 
vision set? 

MR. TAPHORM: Yos. Just based on the fact that v;e 
have a set of instructions. That is the basis of the distinc- 
tion. 

MR. MILLIIR: Any set of instructions is a v/riting? 

MR. TAPHOKH: Well, let's say a set of instructions 
in the Corra of a v;riting, like a computer program norxaally ic. 

MR, MILLER: I Strongly suggest v/e are self -defining, 
at tlii:; point: miglit a.s well call it a platyou'.s or aardvark . ; 
or sone thing. 
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You say it's a writing because you say it's a writin</;i 
MR. KBPLli-iGEP.: If I wight offer one corunent in 

this area? 

It is my understanding that programs can exist on 
chips of the nature that are being discussed in one of two 
forms, depending on the nature of the chip. 

One is in v/hich the chip is, in essence, a program- 
mable read-only memory, in v;hich that cliip is loaded by a 
program generated in the conventional sort of sense , and t:.,en 
loaded into the chip more or less as if it v/ere being loaded 
into a disc pack or written onto a magnetic tape, or punched 
out in a set of cards. 

You have another kind of chip v;here a circuit designejc 
sits down and develops the logical, hard-wired circuitry that 
v;ill accoiTiplish the same thing as that set of nrograns. 

That circuitry is then reduced through photomass 
operations to the things thc-.t will produce that c)iip. 

You have a slightly different — perhaps a vjay to 
differentiate in the method in which these chips or products 
are generated. J 
I si::iply offer that as a — 

MR. TAPIIORIJ: I \;ould suggest your second omlsodimcnt I 
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can have tv;o forms. 

In the first case, it is setting forth the instruct 
tions in the same sequence that they may be on a raacjnetic 
tape* 

In the example I think you v/ere describing the 
I electronic interaction that will take place is not going forth 
-in the terms of the computer asking, "What do I do next?" 

These things are being dictated in a way that 
oj>erates by the interaction of these forces to spit out some- 
thing nevj or to signal out. 

If these two signals are up, this is going to indi-- 
cate something else is going to be the local consequence; 
V7hcreas in normal programraing the question is, "What arc these 
sta tements?" 

KEPLI.s-GER: I think that what I was sug^c Hting 
is that t'noce two things x-zould develop in different v/a-s, and 
they are technologically soiuev;hat different devices, ;>ut both 
may bo used to accomplish some of the same functioiis within 
ccrtciin cidvance computer systems. 

IIR. TAPiIOPvII: They involve, I think, a different 
intnrplay of physical forces, 

JUDG;: FULD: Any :.;ore questions? 
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MR. DIM: :ir. Chairman ^ just one. 

Let rac apologise for my cuestion/ in a \:ay/ but you 
v/ill see v.*hat I ara getting at. " 

You came out son^.ewhat differently from the group 
that testified earlier — the COMPUTER INDUSTRY ASS0CI7.TI0N, 

Could you tell me v;hy that is? 

Are there different sets of interests each v;ants 
to protect, and can those be identified? 

I think that^s a fair question to ask/ but you 
don't have to ansv/er it, of course. 

MR, ZURKOTvSICI: I must apologise for not being 
familiar v/ith the membership of the Computer Industry /vssocia- 
tion . 

I v;ould like to suggest, hov/ever, that v;::ile I heard 
a statement that they tried to get a concensus por>ition in 
tv;o v/ecks, \:c have been at this for three years, at l'.iai;t. 

We have examined it in detail and liave hcui the bene- 
fit oU exceptionally qualified copyright c;%nerts on our 
Comnittce, who have brought — this really is a commercial 
you liave given me a c]iance to ma]:c here. 

2;at iiT you take v:]iat callca tlie"l/ewri" diagram — ' 
you hnov:, you liave three circles. 
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If one circle represents publir>hing, and one repre-- 
scnts data processing or information scientists, or v/iiatever, 
and one represents users, the Information Industry is v/here 
it overlaps* 

V7e bring the trade practices of publishing to the 
trade practices of the hardv/are indus-^y, and vice versa. 

I think that that cross-'f ertiliaaticn is extremely 
useful/ and I don't knov: in vmat details we caiue do;;n diff- 
erently, but I — 

I:R. DIX; v7ell, I heard dov/n at the end of their 
testimony tliat thoy really sav7 no need for revising the copy-- 
right la;rs in this respect* 

MPw ZURK0V7S?:i: I would like to ask then v/hat tiieir 
attitude is about the third-party rights and pcriaanent rigiits 

I think v;e thought about it a little loiiger and in 
little norc detail* 

vlo found as we got into it that tViere v/ere a lot of 
unanswered questions remaining and in trying to answer those 
questions it might end ui^evising v/here we arc right now. 

MR. PJiillLE: Are you sai isf ied that your proposed 
roviiiions of S.22 c>n.^wors the questions? 

JUDGE FULD: ht the ti^\6, I supposu yes • 
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MR, ZUKK0::3KI: Yes, I think so. 

I think if we had any alternatives to suggest/ we 
V7ould bo suggesting the^:*. . 

The experience of trying to get these ideas con- 
sidered is an interesting one. 

You really have to start a process, and you have to 
involve other people in the process, and you have to listen 
to V7hat they have to say. 

I think the recor.irnendations that are offered in that 
v;ay, and the belief that they represent the thinlcing of people/ 
v7ho have had experience — concentrated experience in this 
area over the last fov: years, but that isn't to say that — 

MR. PrlRLIJ: This may be very Ruch out of order, but 
I for one v/ould be very surprised if as a result of th*^ 
explorations, e:caMp?Les, and wonderings of this Coi!\n:ii^r>ion , v;e ; 
ended up revising an enactnient of 3.22 on the assui.mtion that 
S.22 is either going to be enacted pretty soon, or killed 
forever . 

I think that is a good assumption. .5 
I think this Copiaission is going to have to say to i-.j 

■ ■ - ■ . • --J 

itscJ.f, "Okay, v;e hcivo thixt, and v.'c have 3.22 onactoa with thcl 
holding provisions in thir^ area. -Mov;, wliat do wo do?" :\ -^^^ 
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I v;onder if. it v.-ould be a v/orthv/hilc exercise for 
tho Infornatioa Industry to come up with its idea of v/hat 
v/e shoulr.. do starting fron scratchy ae^suiaing that S.22 is 
enacted the v;ay it has been v/ritten in those areas which 
affected you. 

Then, starting v;ith a clear ^late, should we tr^ 
to fit conputers inte S.22 — coraputer programming or, 
should V7e recoirunend to the Congress that under the mantle of 
copyricjht or elsev/here there be other legislation and here is 
xchat it is. 

I v7ould like to see it. 

liR. ZURKOlvSKI: I think the Coiiuaittef. jould be game 
to take tiiat on. 

I think that vre are anxious to be of v/hatever i^elp 
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v;e can .oe • 

MR. PSIILK: V7ell/ I just tiiink you can't play v;ith 
S.22 and say that that's the answer. 

I think you have to say, "vie v/ant to accomplish 
soraothing; here's the v/ay we are going to do it; get rid of 
your prejudices and preconceptions and just attack the job." 

I vould love to see v;hat you caiae up with^ because 
!i!oro than any other group X think the II7i ,and I say this frouv 
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sorae experience v/ith 5-t myself, is a considered group / a 
knov/leclgeable group that heis been wrestling v/ith this problem 
for a long^ long ti:ue, 

I think V7e ought to have the full benefit of their 
xperience and their knovrledge, v/ithout these constraints 
and restraints. 

FiR. hllRSPlY: I second that, and I wanted to ask in 
that connection hov; you iv'ould account for the discrepancy 
between the direction that VJIPO lias taken, v/hich is to say 
that there should be a nev; concept and a new package that^ 
raay touch on these eicistii'ig means of protection/ but i;\ay com- 
bine them in a new way, and your direction V7hich has been to 
tinker with the copyright lav;. 

MR. ZURxC0??3KI; I thiiiJ: ours is a pragiaatic approach 
MR. IISllSEY; This is the v/ay to do it nov/, 
MR. SURICOWSKI: Ice tried to get as luuch of it done 
a55 V7C could in this revision cycle. 

?.fter all/ if v:e did not at least raake this presen- 

i 

tation/ and at least take the position with the Congro^;-^ m 
a v;?^- that was consistent with V7hat they were v/orking at/ VvC 
coir a asked Icitcr on, "WcO.l/ v;here v;cre you vm.'jn v;o pa5;«ecV 
thv^ copyright lav;?'* 17jL 
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It's recilly a toucjh problen, and tlierc is v-i finite 
a:;^ouzit of cnorgy around to pursue cm alternative courcc/ 
but I do think as vjq get to the decision point on the revi- 
sion bill, and sorac of it may or may not be included in the 
legislation, then v:e are at that point v/here v/e have to say^ 
"Okay, hero's the legislation proposal embodying these ideas 
hnd, perhaps, getting into some of those areats, 
I personally think tliat- there sliould be an Unfair 
Coripctition La\r — Federal Unfair Coiapetition Lav; — and a 
lot of the problea\G could Le handled that vreiy, but that is a 
personal opinion. 

liut tiiat \voUl<5 be ercpected to be cranked into a 
general pac'cage . 

1:2. Lx\CY: nr. Chaim^an? 
CVDGi:, FULL): Yes. 

L75.CY: It seeins to lae tlint rightly v:e've confined 
ourselves yesterday and today to the prcbl^va of software pro- 
gra)ar>, bG:causo it's just too v?xxch otherv/ise to bite off in one, 
meeting. 

but I think v:o ]iave all realised that the intellec- 
tual p.ioblen, r'MVA particularly the strai:cgic ja-okle"-^. of v;hcthcr 
you aro see) iiig anoncliiientf; X:.22 or a new titln or v;holiy 
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a new bill, thai decision vasts not only on progranmiing, but 
on data bases v/hich; I assume, we \7ill deal v/ith at another 
raeeting of the Coniinittee. ■ 

I think it is really impossible to reach a sound 
decision, or a long-run legislative strategy until vre have 
seen the v/hole picture. 

VJhile I tliink ve ought to be thinking about it nov;, 
I doubt if we could reach a decision, or Paul's group could 
usefully start redrafting their reconrcendations for v7holly 
new legislation until we have gone through the data base i:>art I 
of the picture as well ! 

MR. LEVIl>;Ji;: As a practical raatter ™ K 
IIR. PI3RLE: I'm sure they have done it already in 
their heads. 

MR. LEVINU: As a practical matter, the revision 
bill has pass;ed the Senate this year vrithout these araGnd7r;cnts : 
in it. '! 

It has been marked, I believe/ through Section 110 
in the House Subcommittee, v/ithout these amendnonts. ; ^ 

So we can pretty well assume that these amendments 
won't be in the revi^^.L>:;^ bill should one ejviergc — 

LACY: irell, ono could still theoretically hayJp^ 
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a strategy even if S.22 is enacted, and what you do legisla- 
tivGly is corae in with a bill to araend v;hat v/ould then be 
public lav; so-and--so in precisely these ways. 

But all I am saying is I think v/e can't really raake 
these long-run strategic decisions until we get the data base 

KR. IIERSSY: But this situation does give us an 
opportunity to thinlc fresh. 

MR. LACY: Yes. To begin. 

MR. HERSKY: Yes. 

JUDGE FULD: Do you vrant to say something, Mr, 

Koller? 

MR. KOLLER t Yes. 

I think it*s interesting. 

V;c've been talking about S.22 all day, but if you 
v/atch the Congressional Record you will find that the House 
Subcoiamittee for v/eeks nov; has had meetings V7herc they are 
inarking up, not S.22, as they hardly acknowledge receiving 
it from the Hill. 

They are marking up H.R. 22Z3 day after day. 

MS. RISHKK: No, they are not. They have skipped 

over to S . 22 . 

In fact, they said today for sure that :t.:;.22^'=^ 
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doesn't exist any more. 

They are using — 

MR. ZURK0V7SIII: Okay, that's the ansv;er to that 

then • 

JUDGE FULD: Any other questions? 
(No responses.) 

JUDGE FULD: Thank you very much. 
Mn. TAPHORN: Tliank you. 

MR. ZURK0r7SKI; ThanJc you for the opportunity. 
(Pause . ) 

MR. LFA'TATjz I understand that Ms. Ringer is on 
her v:ay up, and she is on the fifth floor, but the elevators 
are not very reliable. 

There are no days in June that are good for everyone, 
but I think the best possible days are June 9th and 10th, 
and unless v/e change our minds, they v;ill be" held here in 
Washington in this room. 

MR. LACY: Uhat are v/e going to do? 

MR. LEVI>JE: V7e v;ill, presumably, have continued 
hearings on softvmro and attejapt to get in some people on 
the consumer level — users. 

MR. LACY: Are we going to use that nee tiny to wlo 
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anythiny on the photocopying? 

MR. Lr;VIN)J: U'O very v;ell might, depending upon how 
that develops after v;e receive the reports on May 24th, 

MR. NlilflER: Arthur, I was just v;ondering in hearing 
consumer viev/points, I wouldn^t think it v;ould be too valuable 
to get more of the same of what we have been getting. 

MR. LEVINS: Along those lines, it seeias to me there 
are tv;o functions to hearings that we have gone through. 

One is information and the other is to allow those 
parties who have been involved in the field to have an oppor-- 
tunity to present tlieir viev;s to^the Coiraaission . 

T^hile, in fact, some of it may bo redundant, I thinJc 
the cjroups that v.'e have had over the last tv;o days are groups 
that have been actively involved. 

MR. NIMMER: Yes, I think it has been valuable/ but-r 

MR. LI'lVIlvE: If soucone else comes out of tlie crov:d ; 
and indicates tliat they .really have a nessage for us, vre uight;: 
coiisidor that. ; v. 

JUDGE rULD: Have you given any thought to the 
meeting on the V!ost Coast, or would you give thought to 'it:;;.||| 
soMctiine in the fall? ''■■:;'0. 

MR. LSVIT-n; : I thin); wo arc thinking now in ' tor.;;y '-ptM 
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a meetincj in SeptembGr, porJiaps on the Vest Coast. 

It v;ovi.lcl be impossible to have one in June, because 
the Uest Coast cloec^ not involve just tv:o days; it really 
involves three and perhaps four days of time. 

So I thinJ: it's too early to attempt to do that. 

JUDGE FULD: Ms. Ringer, v/e v/elcorae you back, and 
could v;o have a report froru you on v/hat's happening and v.'ha.t 
v;ill happen? 

MS. niMGKR : I do apologize to the Coinraission . I 
have been in very active Motion the last coupln of days. 

JUDGE FULD: I understcind. 

MS. RIICGEI";: We finished a markup this morning vvhich 
brought u?; ii\to the farr.ous cable section vSection 111 
and I don't think I need to roviev; in detail vhat the Sub-- 
cor.vvdttc=e iic.s done in Marking up the Bill in the areas th«:jt 
you are conceriied about. 

I think this is v/e 11 covered in yonr ninutes. 

I kno'/; of no dovolopnents since the inarlzup, and t:ie ; 
inf orj.iatio]) that v/as reflected in the minutes tJiat yov^ don't ; 
knov: about already. ■■■■■'_■■}. 

I thinl: that tb.o Subcor.u;d ttec me;abers are very ;V.f 
gratcfuJ to CO/ITU for laaking its offer, and v:hritevor cotMes 
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it, I think they will consider this a plus. 

On the cable issue, v;hich is the big important issue' 
and it is of iniraodiate concern, I am not awavo of v;hat you 
have been told. 

Nothing? Okay. 

The fact that the Bill was being narked up/ and the ; 
fact that they were approaching Section 111, induced two of 
the three principal trade associations in the field — the 
tv;o being the Motion Picture Association of America, and the 
National Cable Television Association — to rrieet together and 
try to v;ork out an agx'eevaent. 

They have succeeded in doing that; a rather lengthy 
and detailed agreement/ but not I think an unacceptal^le docu- 
ment. V. 

It v/as a docupient that V7as drafted rather hurriedly 
at the last mcnent, and it had some uncertainties in it, but . 
I vrould say it was a big nonuraental step forv/ard in this long, 
long history of cable television and copyrights. 

EeccUisc of cKigencies in tir.ie in the negotiations i 
and drafting, and I think probably mainly because of that, 
no one c;lse was }>rought into it. v. 

Tlie broadcasters were ^not brought in, and the port s^ 
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interests wore not brought in, and the other trade associa- 



mative at the outset, and they have all been coraing forv/ard 
V7ith additional proposals* 

I believe that everything is raanageable. 

I am not too clear as just hov; this is going to 
cnierge; it's certainly being rriuch discussed. 

Sut, the Subcoioiaittee staff is drafting — thatV^ 
v;hat'r. been occupying ne, in addition to tiie inc;rkup -~ ard 
believe t?iat there is a very good chance that the Gubcorrani ttee 
staff vrill preront a r.ubcoi:u?.ittee staff draft to the full 
Subcor-unittee on V7ednesday or Thursday of next \<eeh , which may 
or r;»ciy not reflect sonio additional agrccncnts; it de^pcnds on 
v;hat happens* 

};ut this is being very heavily lobbied and nobody 
caji drav; any final conclusions* 

I, as alvrays, prefer to take the optimistic view 
and to suggest the likelihood that by the end of ne;:t v/eek 
i']ir> Subcomittee v^ould have narJied up a cable r^rovisiori v/hich , ; 

g 

I tliink v;ill luivc ir.w.cuGo psychological effects. ^ 



tions representing snail cable ^.-^tcuis 



v:er/E2 not brought 



in • 



So the natural reaction of all three v:as not affir- 
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I thin?;, iTtost people v/ill regard th::^;;: ar; the last 
of the big issuos. It isn't/ necessarily. 

I think the public broadcastinj issue is one that 
is going be very difficult to resolve,^ also, and there 
are a couple of others, but it is the big one, as far as the 
public i^ conceriiccl, I think. 

If that can be gotten behind t bcomiaittee v?ith 

a reasoncible degree of success, I think .hances for the 

Bill are reraarkab] y qood. 

I don't 'C'. that the lack of ti^ne is quite as 
serious ^is it might appear on the surface. 

I rather boldly, but with a fair degree of confi- 
dence, socrs, to think that the Bill can be virtually znarked up 
by the Gubco.Mvai ttee — the Deraocratic Convention — v/hich i^ . 
in July the 4th of tTuly recess of the De^niocratic Convention 

They v;ill be out for tv/o weeks, and that's the 
target ^-^-^ tliink they vill raeet it. 

MR. LACY: V?hat about the COi•^v^evcQ Su].)CO;.iTaitteo? 

Are thev going to insist on reviewincj i 



MS. RINGKR: They eu:e insisting on not reviewing • 
as long ^'^^ ^-^^^ Section only doals v^ith copyrights. 

Tlicy v;ill rcjvicw it, and tho lOill v;ill be dead if thd| 



J. 



180 



SubcomrrtitteG i£3 induced to put coranunications provisions into 
the copyright section . 

This is one of the reasons that I have some consider- 
able hope about the whole thing . 

I think that there is an understanding between the .j; 
tvro Subcoiamittee Chairmen on this, and I think that despite 
the pressures, they v/ill each try to deal with their own areas? 

of subject matter. 

MR. I'nMliER: Does the "111" retain the position 
about the FCC rules determining \vhether or not iiaportation 
is — 

r.S. RIMGER: That is, of coursse, the foundation 
stone on which the "111" emerged from the Senate; that remains. 

What has been changed in the agreement is very 
iinportant, and this ties in with the Royalty Tribunal of 
which v:e have heard. ::: 

If the carriage and exclusivity rules — the non- -v 
netv.'ork synilicated - exclusivity rules of the FCC v/ere .J 
changed, this v/nUd operate under the agreement as a trigger, 
whicii v;ould allow any affected, party to go in and demand a .vj 
review of the rates ir.Lmedlatcly , rather than v/ai ting the .. 
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This is a very important feature/ and it's in that 
area that a lot of tho discussions are taking place. 

I v;ill be glad to answer any other questions. 

I think I've conveyed my rather optimistic viov;s. 

MR. FPJISE: Barbara, on tir.iing, I've heard that 
RodinO/ the Chairman of the full Judiciary, 
had said that his Corjnittec must have it by the time of recess 

IIS. RIITGER: That's right, that's right. 

MR. FR?\31I: So this is July 2 they are going out? 

lis. RIUGEH: Yes, right. 

I think this is quite possible; there is a workable 
plan in existence. 

JUDGE rULD: Does that put any burden upon us tinie- . 

v;ise? 

lis. RT;:GEP: Nothing diffc\'ent, it seems to ric.. 

I think that you've got a fairly exigent plan in 
respect to the guidelines on the photocopying, and I think 
if anything thi^ confirms the need to stick to that- 

flR. HIMMER: Do you have any thought of the time- 
tabic beyond the Subcouimi ttee — how long the Committee i::^ 
likely to have it? . 

MS. Ri::GER: well, I cV.n told by all J;ands that it : /•v:: 



V7ill not be loiYj in full Coioiiiittce. 

It's not like the Se)\ate, In tho Mougg^ ihe full 
Judiciary Coirtniittee rueetc every v;eek and they apparently are 
pretty efficient about this. 

Obviously, there can be all kinds of political 
maneuvering that can delay a Bill, but assuiAing that there is 
a reasonable degree of acceptance, and nothing of that sort^ 
it would seen to rae that the chaxices of a lengthy hangup in 
the full Conuaittee are remote. 

The Rules Conuaittee is not the T:)roblera that it use 
to be, and, again it's a question of whether there are one of 
nore great pluralistic groups that aj:e prepared to singly 
or together kill the Bill off, and tliat's alv;ays a r^ossiJulity, 
but I don't seu it right nov;. 

JUDGK FULD: Anyone visible? 

I'.iS. RIWGr.Fc: h'.any visible as potentials, but I don't 
see that as the result, no. 

MR. GARY: . Do you envision any proi)leh: the con- 

MG. rai^GER: That's one thing that everybody says 
V7iJ.l be a bree::e. 

I-lrJj]^: v;l'iy do tlicy say tlicitV 
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MS. lilNGrii: Because everything v/ill have been 
cjgxecd to by then, 

MR. LLVIi.'S: Will there be a Title 2 f 
Barbara, and V7hen will the r.iarkup on Title 2 take place? 

MS. RIMGER: You are talking now about the design 

title? 

MR. L:ZV1l'X: Yes. 

MS. laiJGEIi: It V7ill all be done together, and I 
think the c'lances are pretty good. 

MR. NII-2IER: Any word on the effective date? 
MS. RII-iGER: ITo. It's Still January 1, '77, in the 

1^ X X 3. « 

In ny v;ilclest ir;tagincition I cannot see that staying 
as tiie effective date. 

I clon't knot; vrlu'it it v/ill ho., but it ;:o]i't l^e ti^at, 
I ciV'i pretty cure . 

MR. LRVIME: Or in your v/orst nicjhtniiLreiS? 

tai. LACY: Tho choice will be July 1, I tcxho it, '77, 
or January 1, '75? 

nisGER: Tilat^s ricjht. 
fii;. PV^RLTJ: T luivo to v/ritr^ noiuc bookr. . 
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MS. niriGER: I see a potential author's eyes ligiitinc 



up, 



JUDGE FULD: Are there any other cmostions? 

liRo HERSBY : If there is nothing/ I v/ould like to ~ 
I read your "3r»cc Nkmona) Lecture" vjith excitoinont 

and agreement/ an appropriate emotion/ up until the last fev; 
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You put very eloquently some of the things that I 
have been trying to say here; that the raost sensible and 
practical solutions on soitig of these technological problems 
v/e have been tal3cing about do pose danger to the culture in 
V7cakening yet further the position of individual authors. 

• Kut at t:ie end I A^as disturbed and even c\ little 
frightened by what you said, because you said that v/riters 
vrorc qoing to havo. to resort to collective barc.ainino' to prota^: 
^^•u.i. r ^situations/ as one of at loa^t tv;o ways in vhich thv y 
Vr^7 have to deal v.-ith it, and you said there hcidn't been much;;: 
thinking about it. 

There has been thinking about it cince 1912, to ny ;;;;; 
Jmowlcdgc/ in the Author's League, and there is a basic pro- 
hltMu v;Mch is that v-o are inliibited by th-c Antitrust Act frotii:? 
bargaining. 
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V'e are no1 5nclGpendent employeeG* V7o are independen-^) 
entrenreneux-£ 4 

7ind that the Register of Copyrights is the roposi-- 
tory of the one i:>rotection v/e do have should have such a 
fundamental/ unknoi^ing position about the real situation of 
individual authors, is frightening , because what are we to 
think of Congressmen and Senators and v;hat they know and care* 
about the situation? 

The situation of authors is that they are very v;eak 
economically. They stand alone* 

They cannot bargain collectively, and this funda- 
mental v/eakness is one of the reasons I have been nagging here 
on the plea to this Cormaission that v;e be pure on copyrights, 
not just traditional, but that v/e th,\nk of copyright in its 
original term. 

And, that wo don't allow the fact that the Copyright 
Act has already been adulterated by many covumcrcial considera-- 
tion£5 such as the design for Lamp, and so on, to allov? now 
enormous, massive, nev; encouragement of essentially coi;u:\crcial 
rather than creative and artistic material to further adulter- 
ate th:i Act. 

I, at any rate, would like to urgo the other :-.cM^eriV 
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of the Cornnicsion/ if thoy haven't clone so, to read this 
lecture of Barbara's, because it cIogg say goip.c thing v;hich 
I think v/e should listen to • 

MS, RINGER: Let rue say, John, that I v/asn't stating 
any conclusions in those last two pages; I v/as doing exactly 
— your response is exactly what I hoped for, v;hich v/as to 
disturb people and to develop sor.\e controversy on these points 

If v/hat I see, and I see it very clearly, is a 
slipping avciy of author's control of their o\:n — 

MR. HBRSEY: V7c are very av/are of it. 

US. RIuGER: I knov: you are av:are. 

I don^t think the public is, and I don't thinl: thcit 
the people are av/are of the consequences to tiie public if 
v;hat v:ould happen ^if that actually occurred. 

I ain very, very disturbed about it." 

MR. HERSEY; I quite agreo . 

The x^i^blic viev; is that Barbara Uowa^' gets a laillion 
and a half and Micliener and Harold icobbins get Lh«:^sc! big deals 
in paperbacks, and they don't rcalir^e that the average income 
of authors is $3,000 a year from their vrritin^o, 

;\uthors rjrc in a very v;eak position, and copyriglit 
ir. their only protection • 
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If V7e are careful about v/hat the v;ritton v/ord can 

I 

! mean, then I think we should think about the nssontial racanincj 

I 
! 

! of the Copyright ?.ct, and v:hat the massive pourina in of this 

I 

other material v/c have been tal}:ing about v;xll mean* 

I 

I JUDGE FULD: I disagree with only one thing you 

have said. 

Neither I nor anyone else have considered v/hat you 
say nagging. 

i-IR. KlilRSEY: It*s getting to be boring , let's put 
it that way, 

JUDGE FULD: Are there any other questions? 
Do you have anythxncj else to say? 
MR. LKVIML:: No. 

JUDGE FULD: v:e v;ill adjourn then 
at 9:30 a.m. 

(The conference v/as concluded at 3 
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until June 9th / 
/ 



:35 p.m.) 



